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BfiT JLORD^ . 

IIvBiJtY 6rte who asjnres to the character of 
tih Author, whether as a Historian, a Novelist, 
A Le^ico^apher, or in a rudimental capacity, 
h ilaturally desirous that liis first essay, at 
leAst, shotQd appear under the auspices of a 
p^t^onage of distinction or influence ; a pro- 
pemfity which even the redoubted Johnson 
could not resist. Indeed, that great man had 
the Vanity to consider a dedication from him 
as contributing to the renown of his adopted 
patron ; — ^that it was a boon conferred, and not 
an honour conceded. 

Although, then, the little tract, which this 
precedes, has no claim to merit or originality, 
yet, as an initiatory exposition of a particular 
branch of duty incident to certain members of 
that dignified profession, in which your Lord- 
ship holds a pre-eminent rank, I am hopeful. 
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that however superficial it may seem to some, 
and imperfect to others, my addressing it to 
your Lordship, will, at most, be deemed a 
venial act of presumption ; fi»r it does not 
proceed either from a coincidence of political 
creeds, or from patronage received or in ex- 
pectancy. 

To eulogize, from interested considerations, 
I am incapable ; and adulation is a themes to 
wfaidi I am. not familiarised : But to prevent 
mificonstructicm, I am prompted to unveflmy 
motives so far, by explaining that I have been 
an attentive obs^rer of your Lordship's pub- 
lic career, and entertain the innate conviption, 
that I have discovered in your character, a de- 

nevolence^ worthy the imitation of those who 
may afterwards be invested with the insignia 
of your high office. , /^^ 

It is therefore £rom heart-felt satis£acti<»i, 

• . -- • 

and with the utmost deference^ that the fol- 
lowing Treatise is inscribed, by 

Your Lordship's 

Most obedient, and 

m 

Most humble Servant, 

R. CLARK. 
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PREFACE. 



A PABTIAL knoivledge, at len^ of the mwicipilt as 
wdl as intematioiial law, is a necessary qoaliAeatioQ 
of tbe Statestmii, of the Landholder, like Merohsiit^ 
and every active member of the oomnmmty. The 
study €i llie Law in this country has, of coarse, be- 
come a polite and xire£fable pursuit, and the most 
certain road to preferment and elevation of ranL 

Those accustomed to investigate die revolutions of 
society must perceive, that to mental acquirements 
and improvement had attained nearly their acmd about 
the Augustine era, so an eVident retrogression theiice- 
forth ensued, till science had almost merged into utter 
darkness in the Eleventh Century, when its sun began 
to brighten; and, it is believed, no occurrence re- 
dounded moie to its progress, to the re-dvilisation of 
the world, and improvement of the age, than the lor- 
tuitous discovery of a copy of Justinian's Pandects, in 
die town of Amalfi, in Italy, about the year 1180. 
Inless tibon ten years aftet this happy occurrence 
Vacarius, under the auspices of the then ArcbbMlq^ 
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of Canterbury, commenced his prelections of civil law 
in the university of Oxford ; while the Cleigy, by 
their influence and exhortations, were instrumental 
in prmnoting the estimation in which this new science 
began to be hdd. Preyioiis to Hm event, the state 
of society in England had not progreased greatly be- 
yond natural rudeness. The authentic monuments 
of the Saxon laws, indicate the imperfect administra- 
tion of justice at that time, where a pecuniary com- 
mntatioii atoned for every ocime, stated piices heipg 
fixed finr meii's lives and memberi; wiiere dM vAfA 
aid aftedwaida the dnd, were aoccedited means of 
pooof; aiod where private resentment waa ifegdinidi 
But ao atsong was the impulse fpr iim esq^nsioii of 
buaianintellec^ that in the reagnof Hemry VL there 
were no less than two tjbouaand stuid^ta in the Inns 
of Gmnt, most of thCTi inm of honooraUe Urdi: a 
similar ctethusiMn baviiig pr?vail^d in Sootlanfi 
. The profe68Mn of thie law has ever once bo^n hald 
in high estimation, and deemed most mpsotabk; 
and allied to it are to be fomnd the brightest oma^ 

mente of liteiratiure and Scieoce* 

'' It appearato»Qie>''.say» Lord BfiiaglmkB, '< thai 
the greal^ Auther of MtiiBe has thought fit to min|^ 
ttsm tiPKe tp tim^ amongst the societies of njisn, afew^ 
and hilt a few pf thoa^ on whom he is gmeioiisljr 
pleiMS^ to bestow a laiger portion of. tfaeetheiial 
ffgrnU than is givlenin tlie ordinary osttrasjof his pm« 
vidcMO tathe sons of men— *tfaeaeiaie 'liiev. who en- 
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gfOM akMSI; thd iHiole reiusoft of the q^ei, whp ace 
bGrn to inrtroot, who aro dengaad to be (uton aid 
guariiaii$ of human Imd." 

Some o(thae« meteoia have appoaiad in Aa piesMt 
ag^^-^we have a fioott, who coaomoiioed hit hriUiatt 
career with the itudy of the Law, and ^riio, in woiIcb 
of fimey and taate, has edipeed ererf odior author, 
ancteirt or modttii, in thatipeeief of oompoMliQ!a-*-4Pe 
have a Jeflrey^at the head of the profession, who has 
soared through the higher r^ons of jdence, eiqplored 
its inmost neeesses^ and whose varied and extenaiye 
litersry aequirementSji are, in truth, emUematical of 
preternatural mental powers. 

The following^ however, is merely an initiat<»7 per- 
finmanc^ which, while calculated for the edificatbn 
of the provincia] student, will, it is hoped, be found an 
useful monitor even to the experienced Practitioner, 
and an eligible domestic companion to the Lianded 
Praprietor* the Farmer, the Merchant, the Manu&c- 
turer. Artificers, and Traders of every description, as 
containing a summary of those legal prindiples appli- 
cable to most of the ordinary transactions which oc- 
cur in the course of business, and which fall under 
the cc^niaance of the Judge Ordinary ; with a com- 
pendium of the Election Laws, the Poor Laws, the 
Grame Laws, &c. in which the public at laige are more 
or less interested. 

* The present is only a sdon of a work upon an en- 
larged scale, which the author has for sometime con- 
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templated, viz, a Conciae View or Epitome utihe Con- 
stitution and Jurisdiction of the Scottudi Judicatories 
at large ; exhibiting the connection and gradation, 
&e. of these unrivalled institutions. It has been his 
gieat aim to condense,. as fiir as consistent witii per- 
epicoity, the subjects of this little tract ; and should 
it be in any respect fiivourably received, it wiU.nap* 
tuxally induce him to prosecute his intention as to the 
other. 
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INTRODUCTION. 



HisToAicAL diflquiaition is not the object of the pxesent 
treatise. It is to detail and Ulostrate, in a brief and rather 
a]^ori8tical style, the prerogatires, powers, and duties of a 
provincial magistrate, whose jadiciid functions are variona 
and extensive, and highly interesting to those amenable to 
his jurisdiction* 

JProm the happy connection and dependence of the juri- 
dical establishments in Scotland, and the consistent, eqni- 
tabte, and humane order of process and trial, devised by a 
succession o£ eminent and enlightened Judges, its legal tri- 
bunals are proper emV^lems of that dignity and purity be- 
fitting the judgment-seat, while they are accessible to the 
meanest subject,— -even to the parish paupers, for whom 
such provision is made as to enable them to enter the lists 
with the most opulent litigants, in vindication of their ri^ts, 
or the cause of justice and truth. There exists, too, a sort 
I of community of Counts, so graduated, that a suitor has it 

^ often in his power to select his judges, and to ascend pro- 

gresBively to the Supreme tribunal, in the event of being 
disappointed of the confidence he was led to repose in the 
inferior judge* The conrise of study prescribed to every 
candidate for the judicial chair, and the probationary test 
required, preclude the possibility of any noviciate in the 



2 INTRODUCTION. 

science of the law ever attaining so elevated a rank ; while 
the moral principles of the party aspiring to that seat are 
never overlooked :— -Hence the learning, the legal and phi- 
losophical acquirements, the stem integrity, and impartial 
conduct of the Scottish Judges, whose nomination proceeds 
from the Crown, has not been surpassed by that d the se- 
nators of any empire or state in ancient or modem times. 
Add to this, the popular mode of trial, in criminal as well 
as civil causes, in both of which the most ample discussion 
is indulged, and the principles of law which regulate the 
judiciary acts of the Judges perspicuously unfolded : it is 
not a matter of surprise, that these unrivalled institutions 
should ezite the veneration and attachment of all classes of 
the community, and be productive of some degree of apathy 
to tbe charm of novelty or experimental reformation. 

In our system of jurisprudence, the different Courts are 
80 indented^ some engrafted upon others, and many of them 
invested with cumulative or co-ordinate jurisdiction, in cer- 
tain cases, that an insulated or particular view of any one 
individually, with the powers and prerogatives of the judges, 
must embrace that of those otjbers, partially at least, and at 
the same thae exteod a considerable way into the histoiy 
and description of the supreme judicatories, in whom the 
subordinate ones finally merge, like a river in the ocean, by 
means of the right of aj^al. Thoa the present undertak- 
ing inevitably becomes more comprehensive and difiuse than 
its title indicates $ but, in order to its due condensation, so 
fiur as is compatible with perspicuity, it is not encumbered 
with marginal references or aamotations ; it beixig thought 
sufficient to fortify it with thia assurance, that the whole 
axioms^ doctrine, and n^a^Sma which have been assumed^ 
rest upon the authority of onr moBt eminent Institutional 
writers and conunentators, Tuiiose language is, in conse- 
quence, fcequently adopted, without the designable mark of 
quotation ; for, indeed, no author, in a treatise upon any one 
science, can possibly abstaia from that appxpppate style oi; 
node of expression to which his studies have familiariaed 
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hiiif> m tlieiieniial of fte wdrici of hispwdveeggoMj 
pMiiMt of the tednioalitier of ^Mth tkt mbjoct omumi« in 
I0MMM11 be^ ^breiBtodi On* the otlier Ettid, « rogaivl to bmvi« 
ty fiiAiib aa>f atteia|ff to ettbcdliib tbk ^iMtt with pbil»& 
sdpbiMl e^ttdmi' aad illMt Atiii0) m hMboen mwottMly 
ptMtiMi b^thO' eoMsmtoi Baimi BmmBf FVoAmox BMI^ 
afldi Iff , HiicidiMmi> 

OF 'mS SHERIFF. 

LiKX. moBt oC oar. other offices of iiwi8(li«tion,jtbat of. 
Sheriff had fonmeTly been converted into a paUrunonial andL 
heKedatary lee j hut, by staU 20 Gfo. IL c. 4S» att rach 
jjuurisflictiQa» were xesumed and anfuazied to the Cxown. It 
ha^, iket^S^opB^ been ag tly observed^ that thci << Fountain .o{ 
Justice," ia one of^the attribute9 of the JBang jt aod^ by thf^ 
fimdamantalprinciplea of the British Coastitntion^ Hial^ar. 
jesty has alone the right of erecting Courts of Jadicatucfw-x 
ISie Sheriff, then,i& thellVIagistrate or Judge Ordinary^oon- 
stitatad by the Cjcown, (His Msyeaty being cfomsidejqed She* 
riff-in-chieQoveir a particular shice or county^ and the.offiq^ 
iMtf GOBSMtaable antiqitiity ;. vvhile9&o^L the lyit^ 
of the- jnmdiction attached to it, and the numerqus imports 
ant duties falling to be discharged^ the Legislature has.wise* 
ly provided by the said stat.. 20th Geo. II. that there shall 
be one Sheriff^ or Stewards-depute, in each, county or stew- 
artiy,' to be appointed by the King, who must be an advo- 
cate of thiee yeai9 standings^ and who is declared incapaci- 
tated from acting as an advocate in any case brought from 
his own county. These deputes are authorised each to name 
a substitute, or substitutes, either over the whole shire, or 
witUi> ar partiaulaT diatriet of it^for v^i^am the depute is 
answerable 7 and they nagi^ not only hold couvts- at their 
head-boroughs, but itinerant ones, where they please, or 
shaB be diJtwfaedr by hie M^ty ,,an previous notice to be 
pwliliihiwl ai the aevenit ciuurohe0< within thQ disloaot wbeve 
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thie.CQttrt i» to be held. Erery deputy is boimd to reside 
p0noiudly, for at least four months in the year, within his 
shire or stewartry. All the Sheriff-deputes who then were 
or should afterwards be appointed, are, by that statute, to 
hold their offices, ad viiam aut ctdpam, after 26th March, 
1756 ; but, upon malversation or misbehayiour in his office^ 
a Sheriff-depute may be deposed by the Court of Session, 
at the suit either of the King's advocate, or of any/btir 
freeholders who can vote in electing members of Parlia« 
ment for the county ; or, in the event of delinquency being 
charged and established against him in Parliament, an ad- 
dress founded on it, by either House, to the King, would of 
course produce his removal from office* 

By 21 Geo. II. c. 19, $ 10. no Sheriff, or Stewart-de- 
pute, or Substitute, shall be steward, chamberlain, or com- 
missioner, to any subject whatsoever, nor collector of the 
cess, nor shall exercise or act in the service, employment^ 
or office of any such, and this under the sanction of an ipso 
facto forfeiture of office qtia Sheriff. 

The Sheriff's jurisdiction, both civil and criminal, was 
originally nearly as ample within his own district as that of 
the Session or Justiciary was over the whole kingdom;— now 
it is considerably abridged. His ftmctions are Magisterial, 
Ministerial, and Judicial, both in a criminal and civil ca- 
pacity. And, 

Ist, The ministerial, magisterial, and judicial functions 
of the Sheriff, in regard to criminal procedure at large, are 
so intimately connected and blended, that they fall with 
more propriety to be treated of jointly, than under distinct 
and separate heads : and, therefore. 



OF THE DUTIES AND JURISDICTION OF THE 
SHERIFF IN CRIMINAL MATTERS. 

Sheriffs are bound to attend the Judges of Justiciary 
when on their Circuit Ayres ; and, since the new regulations 



fiismmi^am^^^mmm.^ . mi up smp^l . i 



IM CRIMINAL MATTERS. 5 

of thttr courts^ they relieve justices of peace of a great 
part of the criminal bnainess, judicial as well as mimste- 
rial and magisterial, which Calls upon their brethren in 
England. 

The old method of taking up dittay, by the stress and 
porteons rolls, was abolished by statute 8th Anne, c. 16, 
which directs, that after the Ist May, 1710, the Sheriffir, 
nu^strates of burghs, and odier inferior judges, shall, upon 
the 20d day of February, and 28d day of July, yearly, hold 
courts at' their usual places of sitting, there to receive in-' 
fonnation'of matters criminal, to be tried at the ensuing- 
circuits* And these magistrates have to transmit written 
abstracts of tke accusations thus offered to them, forty days 
at least before the time of the respective circuit courts, to 
the X«onI Justice-Clerk and his deputies, containing the 
material circumstances of the several charges, and of the 
evidence with which they are supported, so as indictments 
may be raised in due time, and in proper form, for the trial 
of the persons accused* This statute further conunits the 
making of presentments to the Justices of Peace, assembled 
in their quarter-sessions, or in two meetings to be held by 
them for that special purpose, on the days already men-^ 
tioned. But, in practice, this piece of duty has devolved 
upon the Sheriff, whose office was new-modelled in 1746, 
on a plan which afFonls far better security, than of old, for 
his skill and diligence in such matters ; and imposes the 
obligation on him, of making immediate inquiry into the na- 
vtnre and circumstances of every crime committed in his 
sheriffilom, as soon as his fiscal, or the party injured, shall 
psefer any complaint to him. Hence, it generally happens^ 
^ that the offender is in custody, or under bail, and the whole 

^ preedgmtion finished and transmitted to his Majesty's Ad- 

vocate (now the proper officer for receiving it), before the 
statutable day for the presentment of crimes/ 

For illustrating, with the greater efiect, the jurisdiction 
of the Sheriff in criminal matters, a brief detail of the ex- 
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okwiTe jitfiidifltioii of the Conrt^of . JvsiiciMy, by Miy «£ 
aBliithew, nuijr be apUy intftidiioed lieie. 

XaiOn^ ina(aiioe9, tbeii^ thia Menltfl £matlie nMird'oC 
certain crimes, e. g. in the case of treason, for whUi tlio 
Irfttd Admcal«e»akiie «aii< fMraseculie. ; atl piliMlaiitiqiiB<of jas- 
ti^^.of the pe«Qe^ aheniffs, magittMUeafof b«R9ha> fldber 
iafcOBior judges hut Qflfeers, for ; negligence, .c«Ei«pti<ng icur 
malyejMtton in ofBce 9ito which nuqr bcaddedyyweinrniipia 
flit defiDKiem^iof memengers* In ether caaea, ttria^Qii^ 
ctaisiy^ pparegaftiira is die.cieiiture:;ef staioie^ •aach as.'the 
aoDMtte oi ^amikng, or extorting imcsat and duk iGraa nlhoDi 
1^ £^w .br nueoBces ; the ^rinie of; notmir iidnlterj^iiiatet* 
1581, Ot 10$..; that of aaaauUdnganiniatara. for ^aiMeaipttr«- 
taiiwg to. their, clerical fimctions \ ihat of hlaaphemy^fatat^ 
M81>e..81«t or denyiBgithe^penonaoC theTrinity, 169i5^ 
e^'2. ; that of naniy, laoJur aa regards jaoBparaLpainayiaftat. 
\Ui&f e..S51«; thatt of ciandesfcioe manai^^ if. thoici»le«» 
hri^or is to sii&i? •bewshment, . ooroorfMcal fpaiaa s ikhatof 
aeducttig afftificerti to goabnoad, stitt^-ft* Gaau/I. Co87«i 
6^'jagaq«ml, .that iiiidartal]; statatearinflicting tb^^jdMim 
of ttftn0poi*tati«n> whiofa ds-not Kvithin.(tbe oommisaionieflthe 
Sheriff^ or. ether inferior jadge-; •while ^his affeids a gnamd 
fer/the like infertoce as to sini{de banishment from.Soot* 
iMld. This catalogne .is atill augmented, by (that of rinoeat \ 
the euDsing.ot beating of parents i the attempting .to kiUia 
minister, or rob his house ; the -fi£^ingiof& duel,, oootrary 
to the statute 1600, «• 18. 1 the invading of a PrivyCpaa. 
eiHor^ the neirfeloniea created by the Biot Act^ l«t.Gaa» 
L c. 5« ; the enlisting of soldiers to serve a foreign state i 
all which are peculiar to the Justiciary $. besides all. thaae 
idBsncea .against the officers of. the rerenuev acting mtfaetr 
duty, 'winch the statutes of later times .have naiead to A» 
rank of felonjs and poniBhed .with death. In like manner, 
it is only to the*Loxda>of Jnstioiary, and ncpar to any ifti. 
flmor judge, thai the Court of Sessbn semitini oases of for- 
gery or falsehood. And in ancient peaetice^ ihe^w^jplems 
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o/iA0 Crwmj JODuaider^ jDobbery, nipe, «pd fire-raising ; M 
to the iwD fflvmexof vliich the Sheriff is now dee9i9d com- 
peteBl;. Tins Gouxt^ t«>, bibj i^^qiilt a Sbenff^depute, io 
the event of a vacancy, |m) tempore^ for the purpo^ of 
execntioi^ the potteons xolb ; and, in virtue of their nobUe 
fgfidumy they assign aliment to prisoners ; viait and ap- 
psovs cf new gaols i assign particular pJbM^es of k«^ping for 
pruoneiBy ^ich as the cAstle of Sdinhivgh $ liberate those 
whiose lives are in danger from confinement : it anthmses^ 
tea, the ediotal citation of vagabond^ or lawless or despen^fi 
persons, who have no ^tablished dweUing-place ; and, m 
^attain instasices, reviews the sentences of inferior judges. 

The I^Bids of Justiciary, too, take especial cognizance of 
malversations of pobUc offioeris ; they may aommarily in- 
flict a suitable c^dsuie on messengers and macers for negli- 
gence, extortioo^ or any other ^nse in the citation of pan- 
nels, witnesses, or assizers $ or in the taking and conveying 
prisoners on their warznnCs ; on gaolers, for cruelties or 
oppression towards prisoners for crimes ; on the magistrates 
of burghs, for the escape of such prisoners, or the insuffi- 
ciency or nnwholesomeneas of their gaols $ on Sheriffs, for 
failnre to attend the Judges on their circuits, or inaccuracy 
in the execution of the porteous rolls, or of warrants for the 
conveyance of criminals, or the like ^ on the Clerks pf the 
Ckmrt of Justiciary, fior exacting improper fees, or for gross 
amissions, blunders, or falsehoods in the acts of their offi- 
cial duty. More particularly, in regard to Sheriffs— the 
Judge on the sonthem circuit, in May 1728, deprived the 
jSteward-substitute of Kirkcudbright of bis office, and de- 
clared hijn incapable of holding it for the future, for an ir- 
xegulftfity in the execution of the citation of the pannels in 
the poiidbeoiis roll : a^un, in spring 174i, the Sheriff-depute 
of Wigton having failed to attend the Judges on their cir- 
onit, w»8 ordered before the Conrt at Edinburgh, and pub- 
licly xeprimanded. Also, in spring 1777, the Judges on 
the northern circuit reported to the Court, that the Sheriff 
of Suthe rl and had fiiiled to attend them, or to offer any eji- 
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cnse - for absence^ for which he was ordiored to acconot* 
Nay, on 3d May, 1720, the Judges on the western circuit 
found the Sheriff of Wigton liable in a fine, and in daaiagea 
to the party aggrieTed, for^ the irregular execution of an un^- 
jodt and oppressive sentence ; though, from the more recent 
judgment in the case of John Gray, Sheriff-depute of Wig* 
ton, on the complaint of James Mackie, for refusing to re* 
ceiye, or transmit the presentmoit of a criminal, at his^'in** 
stance, it is to. be inferred, that the Sheriff is now entitled 
to the benefit of a trial for such matters by an assize, sum-' 
moned in common course, on a libelled chargb. 

In short, magistrates, and public officers of cTery ddgne^ 
are under the cognizance of the Justiciary, not only for or* 
dinary transgressions, but also for such as they have inad- 
yertently follen into in their official capacity. 

At the same time, there are certain privileges which at- 
tach to particular classes, which may be aptly noticed at 
this stage of the detail. For instance, Scottish Peers, or 
Noblemen, by the treaty of Union, eqoy all the plrivilege8^ 
of British Peers (save that of sitting in the House of Lords 
of their own right), and especially the privilege of being 
tried as Peers of Great Britain ; and the rule is, in conse- 
quence, thus :— That for high treason, petty treason, and 
misprision of treason, as also for murder, or any ether f elonf^ 
they are subject only to the judgment of their own order^ 
assenlbled in the court of the Lord High Steward of Great 
Britain ; towards which trial, a bill shall be found, in terms 
of the statute 6th Anne, c. 83, by a grand jury of twelve 
men, who may be commoners, before a special conmiission, 
which shall issue for that purpose. This privilege is in- 
herent in all the individuals of the Scottish Peerage, equally 
as in the Sixteen Peers who represent that order in the 
House of Lords ; and even for those members of the Peer- 
age, such as females, minors, or papists, who cannot be in 
the number of the sixteen. On the other hand, for all of« 
fences of a lower degree, the Scottish Peers, like the En- 
glish or British, are answerable in the iirdinary courts of 
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jmliee; and tbey are said also to be liable to attaohment 
for such contempts ad are of a higb degree. Accordix^y, 
James Earl of Rosebery was outlawed In tbe Court of Jus- 
ticiavy on a 13>el for drforoemeat. AaA, in 1740, the £arl 
of Morton was tried tbere, on the same libel with other 
persons of lower rank, for the crimes of assault, Qppxiss3ioD, 
and wrongous imprisonment* 

In regard to the pririleges of the MembiMs of the House 
of' Commons, it is provided, that during the sitting pf Par* 
liament they are not liable to arrest for civil debts ; but this 
does not apply to arrest for txeascm, fehmy, or breach of tJie 
peace : and, in the case of Mr. Wilkes in 1763, the two 
Houses of Parliament MiaolFsd, that this privilege did no| 
extend toa chaige for composing and publishiiig a seditious 
and scandalous libel. 

Hut reverting to the subject of more immediate conaider* 
ation :-^The Sheriff has always had a prwwipal charge in 
matters relative to the conservation of the peace, and tho 
execution of the laws within his territory. His jurisdic- 
tion, with the foregoing exceptions, reaches all transgree* 
sions against either our common or ancient statutory law^ 
especially those punishable with arbitrary pains; all o£p 
fences against the public peace, such as assault, afiay; 
mobbing, bearing of unlawful weapons, hamesueben, or- of 
beating and assaulting a person in his own house, incea- 
diary letters, or violent threats of any sort. He executes 
the laws against profanity, lewdness, and excessiTe drinks 
ing ; against I^gyptians and somers^ vagabonds and sturdy 
^BS*n> resetters of thieves or stolen goods, and keepers of 
loose or disorderly houses ; those against destroyers of trees, 
and breakers of yards, cnnningaires, or dovecotes; and 
those against the users of false weights, forestallers, en- 
grossers, and others of that description. He is competmt 
in the trial of falsehood, to the effect of iuflicting an arbi* 
trary ptmishment ; d usury, so far as it relates to the tre- 
ble penalties ; of fraud, swindling, and breach of trust ; of 
perjury, and subornation of perjury ; of breaking prison. 
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and' the defcvcement of bis own offioen, or those of the 9lhv 

iaferior magistrates of the county $ of tmbery ; or .of that 

kind of oalamny which is the ground of a prapar criBunal 

action $ at least, there seems to be no suficienit veaaon fiir 

his not judging on those chaijges, aa hejcertainly may of all 

matversations by die officers, clerks, or other membeisi gi 

his own court, in their official capacities. To this list may 

be addedj the crime of bigamy ; that of dandastijpe mlur* 

riage, when prosecuted for the pecuniary penalties.! jmd 

that of simple adultery : as to this last, tide the jcjHe.af 

John Hudd, from the record of the SheriJgUsomirt^ MUU 

Lothian^ March 1749, who was sentenced to be scourged 

and banished from the county. Id like manner, the She* 

fiPs powers^ extend to the oriaae et sedition^ if there, is no 

circumstance of aggravation to require transpbntatinn ; .«f 

intrmnon into cburches $ and of the offences of f^iscopal 

pastccs, in costing to comply with the preacriptions of .til9 

toleration act ; and other rdatuve laws of a lat^ date. 

And es to his powers in oases inferring a.capital pwiah** 
ment, these axe admitted by the severe ordinance agauwt 
Egyptians, which is committed to otf inferior judges for ex- 
ecution ; also in the corime of hamesncken \ and in the two 
fiivt of the four jdeas of the Crown, ejsr. muxder and robbery. 
In regaid tomnrder, itwa8,ofeld,afixednile,thatifthe 
nnoder^ were taken red-hand^ or InatatUer^ the SheriiF 
ehonld see justice done on him *^ toiikm thai mtmi/e^ or 
within twenty.four hcwxa after the deed ; but the period of 
4oing justice en the offender, was^ hmg ago, enlaiged feom 
one sun to three : and it was provided generally, by statute 
iMfi, c. 4, with respect to ** all capital crimes, wherein 
inferior enminal courts w^re hitherto restricted to try and 
execttte within three suns, that this time shall hereafberbe 
restricted to the trial and sentence cnly, bnt not to the 
time of eiLectttion, which is hereby left to the discretion ^f 
the Judge, not exceeding nine dajrs after sentence.'' HiQiw^ 
that exception also was obviated by the statute Ilth> Geo. 
I. c. 26, which debars any capital sentence from b^iag 
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pat to execution for thiriy days after its dste, if given footh 
of the FjQEtb^ apdf^iiwl^ dngi if ^ven ntath of that liyer ; 
hot still the trial may be carried thrpn^ within three suns : 
dthoogh themannmis and pffMtiee of kter times have pre- 
venftediuijriittempt'Ming made to follow forth so proeipi- 
tate ^ ebnrse. 

Aigain^ as to loUbeiy, fhe exelamre'rii^ of the Court if 
Jnstieiaiy rdatefr oiijr %o a proper Mhbery, or the taking 
of property by means of violence and fear applied <o tin 
penoB ^f the ptesessor. In the trial £ar4heft aooompaaied 
by- violence of other sorts, as by l»eaking into shops or 
houses, forcing open Tepositories, or piekmg looks, the 
Sheriff also h a co m petent jii^« It has always been al- 
lowed that IT a thief were tilken urAft ihefang, or with Ae 
booty on him, the Sheriff might try, anddo justiee 4m him 
immediately ; although the party iiijared did jiot insist ; 
iind the same was held to.be law as to a j%«r famoet$s or 
eonkmon thief. At least the Sheriff^ juriidictaoii came «• 
be snstamed over a thief, though neither taken with the 
fang, nor aeensed at the instance of the party injured, b«t 
of the Procurator Fiscal alone ; and -fliere are seventl instan- 
ces of the trial and capital eonvietionof a thief ts the She- 
riff^Sourt, on indictment finr the interest of his Majesty* 
On the 31 St ^ptember, 1746, the Sheriff of Mid-Lothian 
passed sentence of dmkk on Walter Stewart, and three 
others, they beinj^ convicted ef theft and hoose-breaking ( 
the ^Sheriff of Henfrewshire pasped sentenee of. death on 
Robert liyle, for theft, in Jffovember, 17K3; which judg- 
ment was affirmed on trial by em^nsion. Andrew — »-*. 
had the like doom fiom the Sheriff of Forfarshire, for 
i house-breaking on 28th Jannavy^ 1763 $ and he also was 

unsuccessful in his trial of rdief by review in the Supreme 
Court. 
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OF ARRESTING DELINQUENTS, &c. 

A prelimiiiary and most important branch of a Sherif a 
daty, is the granting orders or warrants for arresting de-. 
linquents ; the conducting of an inquiry into the grounds 
of suspicion against him ; his commitment to goal $ and his 
liberation on bail, where, by hiw^ he is entitled to relief in 
that way. 

Any Sheriff, Justice of Peace, or other Magistrate, in 
whose presence a felony. Hot, or breach of the peace, is 
committed, may inatanier arrest the offenders ; <Mr, by a 
verbal order, authorise others to do so (though the accused 
ace not known by name,) who may pursue and seize the 
delinqu^its, if they fly out of the presence of the ma^pls* 
tnte. Nay, such a verbal order may safely be granted; 
upon an immediate information, of a murder, robbery, or 
the lilLe atrocious crime, by persons in the. knowledge oC 
the finct, and the persou of ^ ciUprit. Ev^ry Sheriff too; 
or other Magistrate, may hiwfully grant a warrant for his 
bounds, on due information of any crime, to the efiect of 
trial and punishment, thou|^ not cognizable by themselves, 
and all criminal wanants maybe executed on Sunday. 
Where the application is made by the Procurator Fiscal, or 
other public officer, who could only swear to his belief of 
the information given him> the precaution of an oath is not 

customary, nor is it indispensable as in England, when the 
applicant is a private person, although it is expedient, 
where circumstances permit, to ground the warrant on a 
written petition, or the examination of the party who ap- 
plies for it. The conception of the warrant should be, to 
bring the party before the grantor himself, or some other 
competent Magistrate for the bounds (whom it is advise- 
able to name or designate ;) and it may either be addressed 
generally to the proper officers of the Magistrate who issues 
it, or particularly, to a certain officer, or even to a private 
person, who thereby becomes an <^cer pro hoc vice. If 
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the party faave fled beyond the pveckicts ef the Maguittate's 
jurudictioiiy the xemedy is to prociire an indorieiiMiit ef 
the warraBt by a Magistrate ef the ahiie or botuids to which 
he has gone ; and thi$ w good bg cmtom^ though it be a 
J.08tice of the Peace^ who indones the Sheriff's wairant ; 
or fAce versa. In terms of the statute 13th Geo. III. c« 31. 
the like remedy applies^ shonld the oflfender make his es- 
cape out of either part of the united kingdom into the 
others ; the verity of the warrant being sworn to by the 
bearer^ before the Magistrate to whom he applies* When 
thus indorsed^ the warrant may be exeeuted, either by the 
officer who brought it, or those of the county or j^ace where 
it is ind<aned. Warrants aie often grantCMl too, . to break 
open the doon of any man's house, to search fora felon, or 
for stolen goods, either upon the Procurator Fiscal's applica- 
tion^ or the private party's, with or without his concur- 
rence. In either case, the.grounds of saspicion, and the 
particabr phces required to be searched, ought to be con- 
descended on ; because, general warrants to search all sus- 
pected places, are reprobated both by the English' and 
Scots law. The householder knowingly concealing stolen 
goods, or in whose custody the same shall be found, he being 
privy thereto, is punishable by fine, imprisonment, or whip- 
ping. And 'i£ It appear that he has been guilty of the theft, 
he must be committed for trial as a thief. 

By 88th Geo. III. c. 49, it is made lawful finr any She- 
riff, or hiB proper officers, constables, or others, lawfully 
taking into, or having in his custody, any offimder liable, to 
be conveyed to jail, or place of safe custody, to cfmyey 
such person into^ and through any part of the counties ad- 
joining in the way to such jail, or place of safb custody, 
within the county where the offi&nce was committed. And 
all persons escaping from such custody, or aiding or assist- 
ing such escape, or receiving such offender, shall be sub- 
ject to the like pains and penalties as if the same had been 
done in the county wherein such offence wa3 committed. 
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AUhbogh.* p^mm htm been' ^tfpnkmiitA^sni. conmta/^%d 
bf wamiit of the Court of JnaticiAry^ k ii neeomty to- 
^pijr by piBtitioki, eitfato M the judg^ ^ddiniUT; «« <» •'jo»i 
tte# of peiM ivitUii the bo6ndB$« to gnW #aniiifr. to hriiy! 
the* pvisoBeF bcfosr' birid^. 

In cdadiictii^ the esftminiitrai^ it is therd^ty oS-thp Sk^ 
', or mi^ipirtistey tertd^ tiwe that the pttrty in 10 a f^^* 
of mind for 00 graw' and aexioM a ^leeciBdinsj * 
ukr the inAoenfee of li^dor^ of thteata ov^ pcomifleft 
it eeli(ba8tQii^ qmp disordered- innKind.;. and m the! 
]]Vi8onev may; irith impunity^ deaUne emitting, My deela*^ 
ii \ii^jtJA ^ Tt^v^ or tamwet, it isimfMrative upon* thfe judge-^xainina^'* 

H^*^^^ ^A I cMfatminiay faanade nserof against him onr^ trial. Th^ 
p^^'^''^'''^^^^ deekratioD sbmU Be tabendofvm i^*)fage in iviitingy ^^t 
'^'^JUui^^ oi«r t6 hilniy 8^;ned by hun (if he cai^ wriiie) andthesMH^ 
([. ^^^ ([^ giiliate,! before efcedible' wltd^sses who^ hay'e heard^ and seenr 
ii.j^^^^ tto cManHailina^ from' fint to hist^ wJho also sign as wi^ 

!ff«»> '^'^ neosed, ab ae to be'abld te antbantioate it on the trial, 

^ A^v'*" *** !j|. b pnwtioe^/there iaa deo^uet annexed- to the^dnratienr 
^^ ^» « * *' when takeily indieatm of the duty of the magistrates sign.. 
^* ^^'^ ~ ed by himself and t#o witnesses, beasingt that thydedar^.* 

tioD had beimf efenilted^ in their presenqe, and sedaced to 
wiitidg, read ovevy and adhered to ; and the magistrate^ 
o^ght, lit thieoutsety to warn the prisoner^tbat any acknow- 
ledgment he.niakes^. may, and will probably be used in evi-r 
dew^e against kim en his trials and of his pEivilege of ne.. 
fiiskig to aluiwer) if he ohoooes. When the magjatxate sees 
ibe^ to take faxther declasations^ whkh may be done any 
time previous to serving, the libels he is bound to read over 
the first deelaratieli|r or former <mes^ if desired by the prL.- 
aoMi^} aikdtbefaet fiheald be xeeoidedyaa a refiisal( renders- 
the faM Mignloiy , 
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OP THE PRECOGNITION. 

Upon this head, or the taking the declarations of such 
persons as have cause of knowledge of the charge, if ttke 
witnesses are not in attendance, it is lawful for the magis- 
trate to commit the prisoner for further examination/or un-' 
til a precognition shall be effected, without his being en- 
titled to bail ; though, in cases of petty crime, he is often . ^ 
indulged with it. Should the jnagistrate unreasonably" de- / it^t. . v 64«^ 
lay to proced with the precognition, or make use of false 
and affected pretences of further inquiries, whereby the 
confinement of the accused is unduly protracted, that is ji 
malversation, and an act o£ oppression, for which the ma- 
gistrate is answerabfe at common law, as was laid down by 
the Xiord Chancellor, on remitting the case Arbuckle v. 
Taylor, in these terms :— '' At the same time, what I said 
in the case of Andrew v, Murdoch, I repeat ifl this : X 
commitment for fiurther examination must not be made usd 
of as a commitment for custody in order to trial ; and, ther^ 
fore, the law has properly limited it : the law has said, that 
it shall be a commitment ^or farther examination, to take 
place within a reasonable time, "What is a ifeasonable time 
may be difficult to say ; whether one, two, three, four, oi^ 
five days ; for wVknt may be a reasonable tintie in one cas^, 
may not be so in another : Wt a magistrate is boun^ to ter- 
minate his commitment for farther examination within a 
reasonable time. And I cannot entertain a doubt, that aft 
action might be maintained against a magistrate for com- 
mitting for farther examination, if his view and purpose 
for so doing were, to put the party under the same hard- 
ship and oppression as would belong to a commitment for 
custody in order to trial." — DotrV Reports, vol. iii. p. iSi. 

The witnesses on a precognition are cited by virtue of a 
warrant under the hand of the officiating judge, which he 
may grant of his <>wn motion, or on that of the private or 
public acctiser. In case of cotttumacy, or fiiilure to attend. 
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a second diligence, or warrant to apprehend them, and bring 
: them before the judge for examination, follows of coarse ; 
and should they obstinately refuse to answer, they may be 
imprisoned till they comply. It is, too, competent, though 
seldom practised, io put the witnesses on oath when it ap- 
pears necessary to elicit the truth, and, in case of refusal, 
to commit them ; and the declarations or depositions be* 
hove to be taken separately. The accused, or any one for 
hinnj may be refused admittance to the precognition ; nor 
can he demand, as of right, a copy or perusal of it. These 
declarations or depositions being merely preparatory to the 
libel, can never be made use of against the witnesses, who 
are entitled to have them cancelled before giving their evi- 
dence in the trial. If it should happen, that a person called 
as a witness, appears on examination to haVe been accessa- 
l^b^. ty or subject to ^criminal charge, this affords him no pro- 

w^ tection against a trial ; but the proper course is to cancel 

his declaration as a witness, and examine him anew as a par* 
ty, after explaining to him his situation. It has been usual, 
when several persons are charged with a felony, to admit 
one of the accomplices to become a witness, whereby, up- 
on his making a full and fair disclosure, he is exempted 
from prosecution for the same crime ; but there is no im- 
munity for any other offence ; and, in such a case, a decla- 
tion emitted by the culprit, upon the faith of being admitted 
to be King's evidence, cannot be used against him, if from 
a recantation or other cause, he should be afterwards brought 

to trial* 

It is material to attend strictly to the identifying articles 
, exhibited by the witnesses or others, and likely to be used 
in evidence upon the trial, such as instruments of murder, 
stolen goods, or foi^ged writings. Where they do not pos- 
sess obvious distinguishing characters, sure marks ought to 
be impressed upon or attached to the articles themselves : 
for instance, the signature of the judge and witnesses on 
the back of the forged note ^ the sealing and affixing of 
labels to the articles, bearing the like signatures, with a 
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date, and proper note of reference to the dedaratiopfl ; ead 
committing the safe and priTate keeping of the articles to 
the Sheriff-clerk^ or Town-clerk^ or some other responsible 
official person. 

As alr^idy explained, the entire care of condocting these 
inquiries, has now devolTed upon the Sheriffs, Justices of 
the Peace, and other inferior judges ; but more especially 
on the former. Should the precognition shew the accusa- 
tion to be groundless, the prisoner ought to be discharged 
forthwith : if otherwise, the magistrate must commit for 
trial, and the accused returns to prison, unless the crime be 
bulaUe, and sufficient bail is tendered. And now» 



OP THE WARRANT OF COMMITMENT 

AND BAIL, 

This must be a written and signed warrant, precise and 
specific ingremio, as to the name and description of the 
person, or by express reference to the petition or inferma* 
tion to which it may be annexed. And by the charter of 
the personal liberty of the subject in Scotland, the stat* 
1701, c. 6. entituled, ^< FarprevenHng tarangmts imprUoiu 
fneni, and against undue delay in iriaU^ it is provided^ ^ f 

that the warrant shoJl express the particular cause for -^ ^^^"^^^1 rjif 
which the prisoner is committed ; such as the murder rf trwv^*^*^''^^^''^ 
such a man, perpetrated at such a time and place, and in 
snch a way ; or the theft of such and such goods, taken from ^r ^ bma^^^ # 
sDch a shop ; or such and such cattle taken from such a Vj /^e-. 

man's field, or the like : and that before, or immediately on ^^f ^ 

imprisonment, he shall be serred with a just double of the 
warrant, under the hand of the messenger, or other officer, 
bearer thereof, or the keeper of the prison, who shall be lia* 
ble in the penalties of the act if he refuse to give it. In 
fpnctice, the ordinairy way is, by subjoining the warrant to 
the infonnatioD, or. petition, whereto it refers, and serving 
the prisoner with a copy of both. The act farther requires. 
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thai: tho. wmsBOk^ of conunitmeat piroceed on a signed isfofu 
mafcion $ and^ therefore^ if the warrant of apprehension and 
precognition have not proceeded upon snch^ it is necessary 
for the Judge^ at the close of his inquiry, ai^d before com^ 
mitting to cnatody for trial, to have the authority of a de« 
inite yraitten accusation of the suspected person. When 
the pi;ocnrator-fiscal applies, his infimnation protects tbs 
magbtrate who commits in Tirtne of it; so fiur as to take 
the case £com under the letter of the statute 1701. At this 
samr time, the affidaoU^ signed declaratiaQ, or eveih leUer 
of the party informant, if it properly describe the fiMt, and 
be duly referred to in the warrant, is held a suffiteient ground 
of commitment. The act declares, that in' case of deten- 
tion on a warrant defective in these points, or any of them, 
the judge subscriber, and the officer executor thereof, and 
the IsLeeper of the prison, shall be liable in the pains of 
wrongous imprisonment. There are odier customary re^ 
quisites in a warrant of oommitmoit, as the date, the qua- 
Kty of the magistrate, the officers to whom addressed, thief 
prison, and the conclusion, as, ^ Uberated in due cowtm 
of law, although the <miission can scarcely be considered a 
nullity. Next, 



AS TO BAIL. 

The whidB matter of bail was placed upon a dietinot muk 
piovident basis by the act 1701, which fixes a line of d»» 
marcatiga between crimes bailable, and not bailable, asMb 
dtf nes, those of thjs first class which axe not capital. £» 
general, then, the judge has only to compare the wimii fc 
of commitment with the strict leUet of the lam^ in ikt^wp^ 
plication of whi<^ no latitude is allowed, although ita mgant 
has ben fiequeatly relaxed in practice. For instance, ab 
laferiflir judge is not at liberty to take bail Bnm a thief m 
any oaae. of a. serioua nature, althouglf, fiooDS extanmidmr 
cireainstances, similar offenders may ha^e nuca pe d willL 
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life ; and the paUie prosecutor msj, eyen after the aerviee 
of bia libel, and ficeqaently does, depart firom hia capital 
cooclnaioiia at the bar. On the other hand, to warrant the 
refusal of bail, the crime muit be such for which instant 
sentence of death may be pronounced on a conTictim, in 
any trial which ehaU take place in pursuance of that com- 
mitment ; and it is no exception to the privilege, that the 
commitment (for trial, and not in poenamj) has resulted 
incidentally^ eat ijff^M judku^ on a suspicion of perjury, 
aubomation, fidaehood, or the like, arising out of proceed- 
ioga before the Court. If a doubt should arise of the qua«- 
lity of the crime, firom the uncertain issue of the deed, as 
in the ease of a, daqgerous wound, the offender behoves to 
remain in prisoibtiU all hazard of life is at an end. In one 
case of commitment for homicide, namely, that of revenue 
officerd in the discharge of their duty, magistrates are ex^ 
pressly ordereii tp admit the prisoners to bail : but they 
must remain in., jful till the issue of a precognition, that it 
may be asc^taioed whether the slaughter falls under the 
intendn^ent of the law. In general, the magistrate, on coa^ 
sidering wfaetbor the crime is bailable or not, must take 
the charge etf /icie of the commitment ; however, if it is 
palpably extravagant, as by mi^gnifying a common assault 
into JiamesucHen,ot «^ mere trespass into a robbery, it is 
competent for the magistrate to controul bia .fisoal, and ex» 
ereise his own judgment* 

The applieatuxi for bail must be in writing, and may be 
made before, as well, as after imprisonment. In either cas^ 
it ought to be accompanied with production of the prisoner's 
cepy ef the warrant of commitment ; though the omission 
of Uhis will not excuse a magistrate for reftising bail, who 
is otherwise fully informed of the tenor of the commitment. 
The cantimi' tendered by the prisoner behoves to be, '^ That 
he sfaidl' appeac and« answer to any libel that shall be oSered 
against himlbir.the crime or ofienee wherewith he is charged, 
at any time witha the space of six months,'* which runs 
firom the date of the bond. The mawim/um of bail is now 
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fixed by statute 39tli Geo. III. c. 49 ; viz. £1200 Sterling 
for a nobleman; d£^600Sterlingfor a landed gentleman ; <£^300 
Sterling for any other gentleman^ burgess, or householder ; 
and ^60 Sterling for any inferior person : but which may 
be reduced or modified at the discretion of the judge. 

The competent judge for admitting to bail is not only 
the judge-granter of the warrant of conunitment, but any 
of the Lords of Justiciary, or judge << competent far cogni- 
tion of the crime charged against the prisoner ; so that a 
Sheriff may admit a prisoner to bail who is committed on 
the warrant of a justice of peace^ or even, in many cases, 
that of a Lord of Justiciary. The statute, too, is impera- 
tive as to the magistrate giving his deliverance^ or determi- 
nation, within twenty-four Aour« after presentment of the 
petition ; but, upon bail . being admitted, and taxed, it is 
the province of the clerk of court to judge of the sufficiency 
of it, in the first instance ; only, in case^e should captiously 
reject a bondsman, the judge has to determine as to his re- 
sponsibility. Any magistrate guilty of a breach of duty in 
these, or any of these respects, by neglecting to modify the 
bail within the time limited, or to grant warrant of libera- 
tion on the delivery or offer of sufficient bail, or to accept 
of such when tendered, in case of being himself entrusted 
with the execution of the warrant, is liable in the pains of 
wrongous imprisonment, as specified in the statute. 

The penalties to which magistrates are amenable, by this 
act, for refusing or delaying to grant the precept or order 
required, and the jailer or other person, failing to pay due 
obedience to it, are, for a nobleman, ^100 ; for a landed 
gentleman, £66. 13s. 4d. ; for a burgess, or other gentle- 
man, £33. 6s. 8d. ; and for an inferior person^ £6. 13s. 4d. 
for each' day's wrongous detention. For all other ofiences 
against the act, for a nobleman, the determinate snm of 
J&6,000 Scots ; for a landed nian, £4f,000 ; for a burgess, 
or other gentleman, <f 2,000 ; and for any inferior person, 
JP400, recoverable by process in the Court of Session only. 
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without modification or restriction ; and which action is 
confined to the space of three years. Bat by 39 Geo. III. 
c. 47. magistrates^ in case of commitment for sedition, are 
empowered to extend the bail indefinitely. Solitary and 
inaccessible imprisonment for more than eight days, and 
transportation of any person forth of the kingdom, except 
wider the authority of a lawful sentence, is forbidden by 
the act, under the same pains. Where the life of a pri- 
soner is in danger from confinement, the Supreme Court may 
administer relief by authorising his removal from jaU to 
some proper and secure place within the burgh. » 

That Stat. (1701) tKe Habeas Carpus of Scotland, or- Ai^^^-^^^^X^ 
dains, ** That upon application of any prisoner for custody, ^ , fi'^ 
in order to trial, whether for capital or bailable crimes, to • "^^y^*** «^l 
any of the Lords of Justiciary, or other judge or judicato- h^^^^ ^*^t<ft4? 
ry competent for judging the crime or (^ence for which he^ u^^xJjk^ (• 
is imprisoned, and the said prisoner his producing the said '^^^aJL 

double of the warrant of his imprisonment, under the keep-^y J^JL^ 

er's hand, the said Judge or Judicatory competent, under Al. 

the pain of wrongous imprisonment, are hereby ordained, ^-n ^T'^j 
within twenty-four horn's after the said application or ^^^jT^ fiMrr^iU' 
tition is presented to him or them, to give out letters or ^-^/^ U/tf^lA^ / 
precepts direct to messengers for intimating to his Majes- Ui^J^ 

ty*s Advocate, or Procurator-Fiscal, and the party appear- ]Z^JkMf^ iitvM^ 
ing by the warrant to be concerned, if any be within the <: [^ ^Uv<#k ^ 
kingdom, to fix a diet for the trial, within sixty days after /.j 7,^M^t^ f^^^r^M 
the intimation ; under certification, that if they fail, the /^/ ' 
prisoner shall be discharged and set at liberty without de- pT^ 
lay, for doing whereof the said Judge or Judicatory com- ^^^^^^ ^ '*^C' 
petent are hereby expressly wairanted, and strictly requlr- y^ k0C4^>^^ p^ 
ed and ordained to do the same, under the penalty foresaid, ^MMAAt^ ^^^mJk 
unless the delay be upon the prisoner's petition or ^desire." |(^ ^((^'•'(i^^'^^i^ 

The prisoner's release, by the foregoing provision, is not 
held a protection from an after trial on the same charge, at 
the. same instance, nor even a fresh commitment for that ^ 

pm'pose \ but this can only take place by means of <' new 
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criminal letters xaietd befnreihe Commieeianere of JtteH^ 
ciary^ and duly executed agaiiuit the prisoner ; in which 
case^ it ia declared lawful to apprehend and secure him at 
the time of executing the said letters, car at ai^ lame there- 
after before trial, and detain' him aeeordiiigly ;^' ihis Ma- 
jesty's Advocate being ordained, howeyer, ^^to insist in ike 
eeid Ubel, and prosecute the eame to a final sentence, within 
forty days after the said prisoner is of new mca/rcerate 
thereupon^^^ mdess the prisoner hinssdf requires fiBUlher de- 
lay. If the trial ia not finished within that period, the 
Court aie under the necessity of deserting the diet Mmp0- 
cUer. This trial is only competent before the Commis- 
sioners of Justiciary at Edinburgh, or on the Circuits, and, 
therefore, it is incompatible with the present work to en- 
large farther upon the subject. Suffice it to add, that one 
who is committed for an assault, on the warrant of a jus- 
tice of the peace or a burgh magistrate, obtained by the 
party injured, or the Procurator-fiscal of the burgh or jna- 
tice Court, may, notwithstanding, apply to the 9ieriff of 
that shire for a precept of intimation ; and this must be 
served, in such a case, (m the Procurator-Fiscal aforesaid, 
and on the private party concerned. In any case of com- 
mitment, at the Fiscal's instance, for a crime cognizable in 
the Sheriff Court, and where intimation has been properly 
made, under the Sheriff's precept, to the Fiscal and thle 
party concerned, the same is as good against the Lord Ad- 
vocate as if it had been made to himself. 

Here, too, it may not unaptly be remarited, that firom 
the scope and spirit of the statute, if the libel is raised and 
served in the first instance, within the sixty days, it is suf- 
ficient that it be insisted in to a conclusion, within the other 
forty, or one hundred days in whole, although it has been 
maintained that the forty days run only from the diet of 
compearance in the libel, though extending beyond the forty 
days, and that it was in the discretion of the prosecutor to 
fix such earlier or later, as he should see cause. No deci- 
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Sim on this point has erer occnned ; and the infemce it, 
that the doctrine is adterse to the pzescriptions of the sta- 
tnte, by which the pannel cannot sufer more than one hon- 
died days confinement in all, even supposing he should 
hare been at lavge for a length of time between the sixty 
and forty. Nerertheless, shoold the prosecntor 
libel to a diet greatly within the sixty days^ he mnst 
the trial within forty thereafter : Further, the relief or li- 
beration in question may be required fixnn a Sheriff, in the 
ease even of a prisoner whose trial has conmienced in the 
Court of Justiciary, should the letters of intimation htfve 
proceeded on the Sheriff's precepts. 

H#ce may be appropriately intiudnced^— 



RULES drawn out in 1765, by the Agent for the Crow% 
and the Depnt&XIkirk of the Court of Justiciary, (re* 
wed by Iiovd Hailas,) to be observed in taking Pre- 
cogvdtions, and making Plesentments for Trial of Crimes 
before the Circuit Courts. 

Is^, Where any person is wounded, let physicians and 
sttigeons be immediately ordered to inspect the wound, and 
judge and make a repovt of its cause, nature, and probable 
consequences. 

td. If, from the report of persons of skill, these is any 
appearance that the wound is dangeious, the declaration of 
the wounded person must be taken before credible vritness« 
es, called to hear hiii declaration, and to be vritnesses both 
of its being read over to him, and of his signing it, if he is 
able to sign it. 

3d, Where any dead body is found, with the appearance 
of violence upon it ; or where any person dies, and is suis- 
pected Ho have died by vidence, the d^d body must be 
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opened^ and ako the head^ and a xeport made of the canae 
of the death of the peison, by physicians and surgeons. 

4ith, Where the dead body of a new-bom child is founds 
that the nsual experiment^ by dropping the longs in water, 
be tried^ to know if it has breathed. The condition of the 
body of the child must also be inspected $ whether it is to 
the fdU time } whether it has hair ; and nails on the fingers 
and toes; whether the naTel^strixig has been tied; and whe^ 
ther any, and what marks of violence appear on the body- 
of the child. 

A<&, That when a murder is committed, as soon as it corner 
to the knowledge of the judge-ordinary, he and the clerk 
should repair immediately to the place where it is said to 
have been committed, and take a precognition of what ap- 
pears at that place, as of the maiiuor impressions of feet 
upon the ground^ the blood, or other particulars which may 
appear there, and of the whole other circumstances which 
may ascertain the crime, and point out the guilty person. 

tt&. When a suspicion arises, that a person has been 
guilty either of wounding or kittpig another, warrants must 
be issued and executed for apprehending him ; his person, 
house^ and repositories must be carefully searched for bloody 
clothes, sword, or other weapon, by which the wound may 
have been given ; and the condition of the things so found 
to be as specially and particularly described as the nature 
of them will admit, by the declarations of the witnesses pre- 
sent; and to be ascertained, where that can be done^ by la- 
bek affixed thereto, with a writing thereon, relative to the 
deehxations of the delinquent oc witnesses, subscribed by 
them and judge, and to be lodged in safe custody with per- 
sons who can appear on the trial as witnesses and swear to 
their continuing in their custody, with these marks, till the 
time of the trial. 

7th, The same rule to be observed as to other crimes, and 
the pieces of writing, instruments of committing the delict, 
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goods iMc^ &J0* 80 UmnAp to be msjefced sokI loafed m 

a1iov9» 

6tt, Whenever a person is taken np as a delinquent^ let 
kk cteckrattcn be ini^Uiilly tak^en ; and, in the dedantim^ 
kt mention be made.of tkeageof the deUn^aeiit^place^fHu 
liih, and akixe in whiob tkeoiiineia said t^kave been earn* 
mitted ; Let the d^difiatiai be wrote on a «keet oC Ffer^ 
diatiaet firam tka leit of the pKocopatmi, and besigMlhgr 
the judge and doclaiani, if be can wxite^ on eaoh page ijmip 
if he cannot^ by the judge alone, the deolaiation bearing that 
the deolarant cannot write* That, in the endof the deol^ 
xationa of delinqnents, mention be made.by whom it is writ« 
ten, and of at least thiee cxedible witnesses present at 
emitting the deekratHNn, each of whom sboold also dign ea 
witJMsaes to the deokration. 

90, In searching the body of a woman snspeeted of ha¥«> 
ing broui^t forth a child, her breasts and body most beex«-! 
amined by skilled penons, upon the wamnt of a jndge or 
magistrate; andlier dedarationmiiatalaobe takeninmaiK 
ner before dbected. 

lOtk, Where any penon snspected of a crime abaoonds, 
flies, or esf^pes from justice, his description mnat be.forth* 
with drawn up, forwarded to the magistrates of the nearest 
towns, and especially to the principal magistrate, or officer 
of the law, at the sea-p«rts nearest adja6ent, with a request 
for their asaiatance to apprehend the criminal. • A like de-. 
acription to be forwarded to Edinbuxg h, to the Crown agent, . 
that it may be pat in the newspapers. 

Utk, That particular care be taken to giye all desigaa* .- 
tiotts by the place of abode, pariah, and shire of each mkr: 
ness, delinquent, and party against whom the delict i» Aoai* 
f mitted; and that no person be designed in^genc<iili»<i»* 

^. a plaoe^ but his particular occupation mdst be expressed ;, 

and if he can be designed by no particular occapati<in,thiM^« 
at least he be designed as son to such a one* The. age. of. 
the witness should also be taken down. 
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iStty Tfait gireat ene be tikea to vgmaify^ wiMMaly ss 
poBffiible^ the particular time wlien the delict was ooauniC* 
ted. 

ISA, That as aooti aa a pimMigokim la fiaiahed vpm may 
•nme proper to be tried befiipe the Ciieoit Cottft, « 'fUl 
eapjr of the pvacoj^tioii be ttaaBbittad to the ageuff ^ thd 
CSiowD at Ediiibaxghy in otder that the Sifltg'a coand^ may 
be timeoualy appriaed of fheeaae^ and be-piepaved to 
the indiotmeiit wheaevor the pfeaentineiit is attmmxis 
txaiiBmitted ; aad^ where nutter of dottbt occim ia the 
eoiirse of taikiiig a piiecognitioa, 4hat H e<^ef Ae pseceg^ 
mtioii^ so far as it is takeny teiA tke mattor ^tf - dodbl> be 
^ewise tiaoaimtted to the ageat of the CSrown^^n^iliierto 
be adtised by the Siag^s counsel; if^aeoessary. 

14^^ That in ail cases^whereanypkeooguitkii has been 
so takm, presentments be made in propeir fomi agreeable 
tothe'dir^tionsof the Actof theSdi of Queen Aasofb,^. Iff. 
stating the crime eommitted/ with all its eLnmmelaaoeB of 
timcy place^ and manner of eonimitting st^ and finding the 
delict a relevant point of dittay^ with the^liat of mri^tesdes 
proper ftr proring the btime, and the delinqneat's deelaxa- 
tion ; and tihat such presendnttits be sent by the fiiM post 
to Edinburgh* 

iSih, Vfkack, betw^ete the time of sendii^ np the pre- 
sentments^ and the time of the Oixenit^ any of the witnesses 
change ^heir place of residence^ that nodee th^ieof be im- 
mediately tmhsmit^ to Edinborgh. 

16^^ When the presentment is made ftom one colmty^ 
and any of the witnesses Kve in anodM^ that this be dis- 
tinctly marked in the list of witneise^ annexed to the pre- 
sentaent. 

17A^ That tha Ibt of asiiiKe be talBen'regnlairiy in their 
coorse tibrough the ahire^ ^thont favour and 'respect to 
gentlemflb andoihMB fit to pass upon Assises : and that stith 
a number of landed gentlemen be always tetumed as may 



ietrotenrspceial jarfr; >td tlM the^e lute be legnkriy 
tnamaiiXei vAA .the praMntments. 

IMI^ Unit the declantidM lof deliaqwoito^ pmentments^ 
listo'of mtssaiesy^tiid lilts^efftMmn^ be written witkdis* 
tinct batads^ to prevent itUjrtidcei/^bicby firatt bel Anting, 
an Ter}r«pt tot happen in proper nanes^ taai names of 
phees. ' 

lAtt, 2^ b]r aay atfeideiit^ the paMeons vM, er eriminal 
letters^ shall not arrive within sach time as tk^y can be 
executed fifteen free days between the day of executing and 
tliM day of/tompeaxaiideyin that' etee^ Itii^t^iio purpose to 
^XjeeBte<tbe indiotnMBt^rerhniiial' letters'; tdid iihunediate 
nMee ahodd be given to tbeajettt Ihr the CroWn of their 
notbeni^ exedntec^ and of tfaeteason. 

20ik, That all ietten inrdatka to delinquents^ or the 
matter of these instnietlons^ be sent by post^ i&eeted to the 
agent for the Crown at Ediabuigfa. 



FORM OF AN INFORMATION AND 
PRESENTMENT. 

Unio the SheriJlDepute or SubsfUute of the Shire 
of 

The IinroEMATiOK and l^ftsssNTMSNT of A. B. 
Procnrator-*£iscal of said 



HunMg Shewethy 
That upon the fint day of February hst^ 1786 yean, or 
iqpcm tttto^ other of the^daysi of that minth, or of the meath 
of January imnedhttly pr aee di ag^ .wof MaNk. aaBnedi* 
afeely feUowu«, C^ IX mearehaiitiin tin bnigfeof SL in the 
paiiflhof F. and sUie ef G. baiia^ canibeimlw deadly ttuu 
lice^od ilkwill ' agahist theradir deaeased H* L nwKcfaant 
in the said bnqrh of £. did assault 4be8»U H.^I. within 
the dwelling-house of L. M. vintner in the said buigh $ 
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andy with a drawn awards or other lethal weapoo^ did 
wound him in the body, of which wound he, within two days, 
or some short space, died, and was thereby most cnielly 
bereaved of life and muxlered : At least, time and phu^e 
foresaid, the said IL I* was assaulted and wouided with a 
sword, or other lethal weapon, of which wound he soon 
thereafter died, and was thereby murdered ; and the said 
C. D. complained upon, is guilty, actor, or art and part, of 
the mnxder foresaid. 



May U tker^we fiease your Lordship^ to find the 
foreaaid mformation and prewatment a releoant 
paint afdUtof/^ and to transmit the same^ with the 
Ust ofvnJtneseee hereto stdffomed^ and precognition 
rdatioe thereto, to . the LoriJuetice-Clerky or hie 
deputes, that the same may be ingrossed in thepor- 
teems roUfoT the shire of for 

the ensuing Circuit Court of Justiciary j to be held 
at in the month of 

neaat, 

(Signed) A. B. Procurator-Fiscal. 



List of WixmBssES for proving the foregoing Infonna- 
tion. 



This Ust must also be signed by the Procwrator-Ftscal. 

Nota^^^Tbe same form to be observed in presentments 
from Ma^trates of Royal Burghs, and from Justices 
of Peace. 

At the day of ' 1786yean: 

The Sheriff-depute having considered the foregoing infor- 
mation and presentment, finds the same a relevant point of 
dittay, and ordains the cleik of Court to transmit tbe same, 
with the list of witnesses and precognition rehitive thereto, 
to the Jjprd-Justice-Ckrk, or his deputes, for the purpose 
above-mentioned. 
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The form of pitxsess before the Sheriff in criminal caies, 
varies according to the nattire of the charge ttid the con^ 
clarions of the libeL For pettj ofienoes pumshable with 
fine only, or damages, or a short imprisonmenti the Vival 
course is by a summary complaint, or ordinary summons, 
at the instance of the procurator-fiscal of court, or of the 
party injured with his concurrence ; and on these the man- 
ner of proceeding, by written pleadings and a proofs is not 
materially different' firom that in civil actions. In oflEences 
of a higher, or more aggravated nature, where the prose- 
cutor concludes for a long imprisoment, or banishment feom 
the county, or other such* serious penalty, a libel is gene- 
rally employed, (siinikr to the criminal letters used in the 
Court of Justiciary,) which calls the accused to a «lay of 
trial on reasonable inducuBy agreeable to the practice of 
the Court, and grants wairant for the citation of witnesses, 
as contained in a list which is signed by the prosecutor, 
subjoined to the libel, and served on the pannel therewith. 
In this form of action, the whole debate and proof are in- 
tended to take place at the single diet mentioned in the li- 
bel and citations ; and, therefore, if the accused mean to 
examine witnesses on his part, he behovesrto apply to the 
clerk of court for a precept of exculpation. Again, in cases 
of importance, where the fiscal concludes for such pains as 
cannot lawfully be awarded without a conviction by the 
verdict of an assize, the course of trial is by a proper in- 
dictment, as before the Lords of Justiciary, whereof the 
pannel is served with a copy, together with a fist of wit- 
nesses, signed by the fiscal, and a list of assize signed by 
the sheriff. According to the custom of some counties, 
the indictment is also signed by the sheriff, (though this 
seems properly the province of the fiscal ;) and the dili- 
gence for citing witnesses is signed by the sheriff and the 
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clerk of court. Bat, altboagh all thoee farms are usually 
observed in cases of moment, and the pannel is often allowed 
his induciiB of fifteen days to answer to the charge, yet 
still it is to be noticed, that the rules of criminal procedure 
pcB8cribed4a the statute 1678 were intended only for the 
Supreme Court, and not for the inferior judges ; so that a 
donation i^ any of those particulars is not to be pleaded 
peremptorily as a nullity of the process, if matters axe truly 
conducted in a fiur and equitable way* Thus^ in the sus- 
pension at the instance of Banks and Buth^land, (December, 
lath, 1786,) the Xjords disregaided the objection of the list 
of asstza not being signed by the sheriff, but by the prase- 
cnlor and the clerk of court. 

▲t the same timey inpurcrinrinal code, the offences which 
require a juxy trtal, and what do not, are not defined and 
disrrirainated with that precision which might have been 
expected^ Lead Kilkeixan judiciously remarks, '< there 
is no point less fixed than this, when a trial was to be by a 
jury, and when not^*^ Jury taal is not of recent or foreign 
origin^ but a native branch of our comnum law ;. which, of 
old, requhsd juries in all cases, civil as .wdl as criminal. 
In civil matterait has long been abandoned, unless so fitf as 
lately revived bjr the establishment of the present Jury 
Court; and is not held, essential by inferior judicatories, to 
the ttial of oildioary oiliBiices, such as petty riots, small 
diefts, fanac}ies of the p^ace ; or in such other delinqnencies 
as are not solemnly tried and only punished by fine and 
imprisomuent. 

From what has been observed, it must be obvious, that 
the private instance, or title of a private party, extends to 
the full pains of law, as well as to damages, aoktiium^ and 
expenses, and diat it reaches injuries of every sort, and 
crimes of every degree ; but a salutary limitation exists in 
v^gard to the title of the legitimate kinsmenof the deceased^ 
or party suflSsring, to prosecnte, which Mackjsnzie sterns to 
dunk, cannot go beyond thqse degrees wherein marriage i^ 
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forbidden. Nevectb^lejWt a pEq^eontion at private inatUMOb, 
iofeniag Ifigal jfsaxm, ib invariably raiaed with concoorse of 
hifl Majesty^B Advocate^ or public proeecntor ; who, if he 
cangeleBdy refnaeB to sgnfition it with his namet may be 
ordained to concede such by the Court. Nay^ Surther, in 
the caae of mutual libdB by private parties against each 
other, the Lord Advocate^ or public proeecutor, may, and 
indeed must give hia concurrence, to the action of cither 
pei:ty« The private pursuer, too, is bound to find caution 
to insist^ and the ui^nst or malicimis prosecutor is liable in 
penalties and consequences, or a aolaikim to the pamMl^ 
and also incests, if the court see cause; and the pannsl 
may call upon him^ if he inclines, to swear d$ oaluumkt^ 
bofove cpensBv his case. 

Moreover, in setting forth the instance, if it is at die in- 
stsupe of the private party^ with oonooifrss only of the pro- 
curatoKf6scal»tbis is, ii|jtrnl]i,^e suit and prosecutian of that 
paity aUeoarly ; and the best anthorities concur in opinisiH 
that na trial caa ensne.if he, recede £roia if. But should the 
libel ran at the instance of such private party, with that con- 
cnireace, and ai$o.ai the m&tance of the proourmtor-isoali 
this, forms a suit and prosecution jointly and severally, and 
either may insist in it to a conclusion, though deserted by 
theother; andfoCcouxae^ the decease of the primte party 
dMs not.defeat the Jnstaaoe of the praoun^toiufiscal^ 

AficK the. death, of the private pnrsiier the actitti dbes not 
fall, but is transferred to his executors, if its coiiclnflions 
aie only lor some pecuniary or civil consequences, and^ in 
certain instances, tA pfttrimooial consequences ; for ttcam- 
pby they may sue for the recovery of stolen goods, and may 
recover, quod abeai patriammioj and the ezecntorB succeed 
^. the right, of action, even where it has a conpection with 
landed ptoperly ; for, instance^ actions of damages, or tres- 
passing on incloBures* But it is more doubtlhlp whethffip 
the xepEBsentativeB may competently bring aotions strictly 
cinnittaL afkec tJbfldealh cf the injured party, even with the 
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fiscd's e<»ictirrence, as an action for damages, in'mdaHum^ 
Sne, impruonment^ or other punishment. No doubt, if the 
deceased had himself raised the prosecution, and brought it 
the length of liiU'CantestaHony his death would not prevent 
the judge fixim pronouncing sentence ; nor, were the prose- 
cution nimious or groundless, would it prevent the defender 
from obtaining^ not only a decree of absohnior, but repara- 
tion of his expenses from the parties' representatives. In 
the civil law, the general rule is, that even without* litia^ 
oontestaiion^ all penal actions descend to representatives ; 
though there are exceptions. Thus, actions, not properly 
for the redress of patrimonial damage, but satisfaction for 
some.affiront or injury tQ the feelings^ did not pass to the 
heir without UHs-'ContesttUion ; and this seems consonant 
to. our practice. 

- Where the actionr relates to a private person, for civil or 
peenniary consequences alone, neither the instance nor con- 
jsimeiice of the public prosecutor is necessaiy ; but actions 
partaking of a criminal quality, as petty riots, thefts, of- 
fences agahst any penal statute, &c. in short, all those in- 
yolving pains and penalties, as well as damages to the suf- 
ferer, ought to : be brought either at the instance, or with 
concourse of the fiscal ; and although he cannot be com- 
pelled to give his instancey he cannot refuse his concourse. 
Local judicatories have the same controul over their fiscals, 
who sometimes must give their concurrence to two opposite 
cor counter libels. 

If the debtor or delinquent happens to die before the ac- 
tion is raised, or before Uiia-^ooifUesiaMon takei^ place, or 
before the pronouncing of the decree, or before execution, 
the action either falls, or is transmitted against the heir« 
In the first place, all actions by which ^^ we pursue barely 
for a recovery of a subject that is ours, or. of a debt which 
is unjustly withheld from us by the defender," pass against 
the heir, whether they arise from contract or delinquency, 
4nd whether there has been U^s-wmteHatkn with the de- 
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ceased or not. ** In this species of action, damages are in- 
cluded ; for tke pursuer is as truly a sufferer in his patri- 
monial interest by that damage, as by the loss of the sub- 
ject itself, or its value.'* 2<%, Penal actions fall by the 
death of the delinquent, and do not transmit against the re- 
presentatives, unless there was Utia^con^ttMan with the 
predecessor : neither can any claim of a penal nature be 
pleaded against the heir in the form of exception* 

In. all prosecutions of a criminal nature, as for assault, 
petty theft, &c. it is sufficient to call the delinquent, whe« 
ther under age or clothed with a husband, without calling 
the guardian or the husband ; neither does it make any differ- 
ence that the conclusion is for pecuniary reparati<m : afor- 
Hari it makes none when the crime ranks higher ; for, in 
criminal matters, husband and wife have no cominon inte- 
rest, but are liable, severally, for their respective misde- 
meanours : And the principle is carried thus far, that, if 
the wife is accessary to a theft of the husband, by taking 
into her custody the stolen goods, or passing the note forged 
by him, they will be held as both guilty, and prosecuted 
correspondingly. 

For sums, whether in name of damages or fine, that may 
be awarded against the wife on account of any delinquency, 
the husband is no more personally responsible than for any 
corporal punishment to which she may be sentenced. In 
the one case he no more luU in cere than in the other in 
pette. 

It was accordingly found, in the case of Chalmers, Gth 
April, 1791, Fac. Coll. that neither the effects nor person 
of the husband can be affected for sums awarded against his 
wife in name of damages and fine. And although he was 
found liable for the expense of process and extract, this last 
part of the judgment was reversed on appeal. 

Though, daring the snbsistoice of the marriage, the wife 
may be corporally punished, as by imprisonment, scourg- 
ing, banishment, pillory, or capitallyy y^t, till the dissolu- 
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tion of thenuimage^ penonid exeoutionwill not neae-agaiiMrt 
ber tor compelling her to pay any sum of damagee, or of 
fine, the fruits of her delinquency ; nor can the goods im 
communion be attavAed for it.. ' In this case, execution wiH 
be suspended till the dissolution of the'mamage, except av 
to her heritage ; but shouid it be viewed in the light cf a 
civil debt, execution would go out against the husband, and 
not against 'her : however, some conceive, that the goods 'hi 
communion may he attached for a fine inflicted on.the wjfe, 
or damages awarded agaikist her, before mairiage. 

An insane person, although he cannot be ponisihed for ^ 
fences committed during thtlt state of mind, yet, if danger 
is to be apprehttided firom him, he may be secured, and 'put 
under that restraint necessary for the public aafety or 
tran<][uiflity : but there must be evidence of the insnsfty ; 
and the judge ought not, on eof parie certificates, to gfunt 
warrant of commitment without previously bringing the 
person before him for examination. 

The puUic prosecutor is not required to Und cautiim to 
insist, nor to give his oath of calumny ; however, in some 
late cases, the Court of Justiciary has found proeoratens- 
fiscal of inftrior jurisdictions amenable in expenses to the 
private party whom Ifaey had improperly prosecuted. But 
his Majesty's Advocate is never subjected in damages or 
expenses ; the only remedy being the provisions of the act 
1579, c. 7S, which ordains tb^ statutory penalties to be 
paid by his informer, for rash and calumnious prosecutionB^ 
whose name, of course, he must disclose. 

Complaints partaking of a civil character, yet chieiy of a 
public nature, such as nuisances, encroachments on high- 
ways, &c. are the proper province of the proeurator'»fi8^ 
caL 

Where a party is prosecuted criminally by the procurar 
tor-fiscal, ad mndiciam ptibUcamj and obtains an abeotvu 
toTf it has been twice decided, that this does- not bar an 
after prosecution at the instance of the Lord Advoeate be- 
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fore tkc Coort <if Jostkiary, bat both proMcntioOB Imd been 
colliiri vely broiig^ before the inferior courts ; and, a for^ 
Harif it IB thought t)M, it cannot pzeclode the private 
party firom instituting a ciyil action before the cmnpetent 
court for leparatiim of his loss. 

Farum CompetenBy fcc. 

By statnte rf 13th Geo. III. c. 31> cwt magistrates 
must lend their aid to take an oiiender who has crossed the 
Bovdor from England, by indorsement of the English ww* 
mat against him, et e contra ; but in either case, (with 
the exception aftei^menttooed,) the offenders, when taken, 
mast be transmitted for trial to the country ^whether a na- 
tive of the one or the other) where the crime was commit* 
ted ; and there does not appear an instance of a libel being 
sustained in the Court of Justiciary, even against a person 
resident in Scotland for a crime, such as murder, assault, 
or peijury, which had its whole course and completion in 
England; much less can such be done when committed 
in foreign countries. Accordingly, in the case of John 
Rae Mure, who was committed to the jail of Kirkcud- 
bright on the wairant of a Scots Justice, on the appli- 
cation of the piocarator^fiscal for the shire, which he ap- 
plied for in conseqaence of a letter from the Solicitors of 
the Bank of England to the chief magistiate of Dumfries, 
and prayed for warrant ** to detain him until he shall be 
removed to London on a legal warrant, there to be tried or 
liberated in due course of law,'* the Lord Jnstice-Clerie 
(Hope) issued an immediate order for his liberation, ** in 
respect the procurator-fiscal for the county of Dumfries 
ha$ fi0 interest to prosecute for a crime alleged to have 
been committed in England :*' and the Judges (10th July, 
1811,) agreed in opinion, that no trial could take place 
in Sisotland on such a charge ; and that the only compe- 

d2 
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tent coarse of proceeding would have been, by trauBHiit* 
ting him to England for trial, in pnrsaance of an V^wglUh 
warrant regularly issued against him, and indorsed by a 
Scots magistrate. But the same rale does not hold with 
regard to offences in part committed abroad, and in part 
here ; or such as are attended with a succession of acts, as if 
one compote a libel in England and circulate it here, or forge 
a deed or bank-note there and utter such here. In these, 
or either of these cases, the offender, if taken here, may be 
tried before our Courts. Further, by the said statute of 
13th Greo. III. c. 31, in the case of theft, or reset of theft, 
the delinquent may be tried in either part of the United 
Kingdom where he is found with the property, or part of 
it, in his possession ; and by 44 Geo. III. c. 92, this 
provision is extended to Ireland. In result, the proper/b- 
rum in criminal matters is the forum delicti ; only, in the 
case of a foreigner committing a crime in this country, and 
not being taken and imprisoned, nor put under bail, no sen- 
tence of fugitation, nor other consequence, can follow. In 
this respect, the forum deUcH snd forum conirachu^Te on 
one footing ; they only affect a stranger si deprehendatur^ 
if he is found within the territory where he offended or con* 
tracted. 

These principles, no doubt, have relation chiefly to the 
Court of Justiciary ; as the statutes prescriptive of the 
duty of sheriff*, and other inferior magistrates, in bringing 
murderers and other great offenders to justice, uniformly 
enjoin, that they transmit the prisoner from the sheriffdom 
where be is taken to that where the deed was done, there 
to have the law ministered unto him. In conformity there- 
tOj in a case where the justices of peace of Lanarkshire, 
on the complaint of their procurator-fiscal against A. Qe* 
phane, for a breach of the game-laws, had decreed for a pe- 
nalty of £iO ScotS) forfeiture of dogs and guns, and to have 
the defender sent abroad into his Majesty's service as a 
soldier, the Court of Justiciary, on a bill of advocation and 
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smipeiisioii beiag prefexred to them, pronaniioed this judg- 
mmt^ (February 7th^ 1810 :) — *^ In respect that the of- 
fences chaiged in the libel were committed in Dumhartan- 
skhe^ Find it was not competent to try the same before 
the justices of peace for the county of Lanark ; therefore, 
suspend the sentence complained of rimplicUer**^ A simi- 
lar judgment was giyen in the case of a prosecution at a 
private instance, with the concourse of the procurator-fis- 
cal of Dumbartonshire, where the offender resided, before 
the justices of peace there, for having killed game on the 
complainer's lands in StirHngahire ; and the justices hav- 
ing found the complaint incompetent, ** in respect that the 
offences complained of are stated to have been committed 
in SHrUngMrey"^ the Lords refused (May S8th, 1818,) a 
bill of advocation cmnplaining of this judgment. 



Rea Judic€Ua. 

Upon the subject of a resjudieata by sentence condem- 
natory, the following ajriiorisms justly arise :— Is^, The 
Lord Advocate, or party injured, having prosecfited in the 
Court of Justiciary, must rest satisfied with the judgment.— 
8dy The like holds as to a private complainer, who has pro- 
secuted and obtained a conviction before an inferior judge, 
although there is an instance on record, where the issue be- 
ing entirely pecuniary, the quantum of damages was sub- 
mitted to the Lords of Session by process of reduction.— 3c{, 
Although the public prosecutor has obtained judgment at 
his awn instanee for the pains of law, the private party in- 
jured may still prosecute for damages and reparation.— 4^A, 
Neither the public interest, nor that of the individual, can 
be afiected by any previous conviction in an inferior court, 
if it should be found in any way irregular or collusive, of 
which there are many testimonies on record. 

dS - 
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The oiUinaiy course of trial is, no doubt^ by assize-; bnt 
this is sabject to various esceptions. For instanoe, every 
judge httB power to pamsh sammarily, and of his own mo- 
tion^ alk dtaordiors or misdemeanours committed in court 
daring a. trial, or the slandering the conduct of j«dge.s, or 
attempting to corrupt or withhold evidenee, by impmen- 
menty &c. 

But a far greater latitude of trying without the assistance 
of a jury has been established in the infarior courts than in 
the supreme ; and it appears to be settled, that an inferior 
judge, whether sheriff, justice of the peace, or magistrate 
of a burgfay may try without a jury ona^ JibeloMichiidnig for 
fine and damages, or imprisonment only, or banMnneat £nrth 
of tbe bur^ or county ; but when the conclusion is forcovu 
poral punishment, by whipping, pillory, banishment, or 
otherwise, at the discretion of the judge, it has been re- 
peatedly found that a jury is indispensable on a trial before 
the sheriff. As an instance ;— Jn a. suspension by M. M ac- 
millan, (December 14th, 1818,) complaining of a sentence 
of the sheriff of Edinburgh, awarding nine months confine- 
ment at hard labour in Bridewell, and f/m years banish- 
ment from the county, under certification of twehse months 
further confinement and hard labour in case of return, the 
Court of Jffsticiarypronounced thus*— '<In respect of the na- 
tute of the crime charged against the complainer, Find that 
the sheriff, notwithstanding of the usage alleged to have 
taken place, ought to have proceeded in the trial of this case 
with the assistance of a jury ; and, therefore, saspend the 
sentence of the sheriff.** 

In the Supreme Court, the course of jHrosecntioD is either 
by indictm,enty which is the exclusive privilege of the Lord 
Advocate or public prosecutor $ or by crvmmal leUers^ 
whereof the style is not greatly dissimilar to a samnMMDHs in 
civil matters. In the sheriff and inferiw courts, it is by 
petition and information, or by a criminal libel alone, that 
culprits are brought to trial : if in the latter mode, the li- 
bel is usually, though not.necessarily, framed in a syllqgis- 
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tk foriii OP wi^nmqiat* and mUkhf pv^openKHmivAcfM^ 
dmmnv Tbe fi»t b descriptive of the luitiiio uid iaAport 
of the crime charged ; the second sets forth the ponneVs 
gull ofiUa«oriiae^«rof hii b^iitg ^ctev^^araiBt aod pert", or 
iMeasarjii thtsei^^jftMksfaiammgf a« fully and miiMitiQly' a« 
pnwahlft, tte'sp^ciat fiuBte and w^oomotoiioea £rom whlchliii 
futeib terbe tbfecred (X estftfalished ^ aod oofiolodijig; ki 
tfle*thi|ii:fifaMe^ that' upon theae^ pvemiaofr- beii}|^iwd» oinC 
agaiiHli hiflk^in-wholeep ia part, he oiight to be pnmahed 
lakb thft paias of Ibw attached to faia traoagraMioei orioriflMn 
hutv* iiba-a«maiaiy <him]^laAiiit, o^ even in a criniaal libel, 
it 18 aiifiMeiit* to proceed to^tlte special ofaftvactesi0t|0.ofttati 
inaawiiohatsedyani the act9 ccnifriHagrit, aaid.to conoljide 
forthe^pplieaftiaD of thepvoidbmeittwjbtokthietlaw iBflaot/b 
This ^fenatise/heweveir, not betim^desagiied akogelher Sm 
jjBMeaite-plraetiitMaaas^rit is svpier&itOQftto^xtesditmth tbi 
eedinM^ pieeedellt»^ with which eVory; attendanl on' a laftr 
oAoafrbdboTeft^'beQenTffiBsaQt* Suffice it to semark^ thai 
the description - of tte'pateel^ bjr bia^veal or asatatedlnania 
oiraaiMS,;hiB eeoi^MHtioft or ptefeieicB^.' hia pbce <jf sesi- 
dancat'oriaud reaM^^e^fac aa kaawn $ and, il ia cQatodyV 
mtb^thiataddiliaa^^Qf <« preaeait {Earner in the telbaoth^ «f 
M. ., $!' tlte iadividaal or pencils iii^aied V the geodsT Of 
p aaf o p t y aielea^ in caaeatif theft ; the time and place iirhte 
and MdMBse^ihe* acta ofattrged have oociiRed^^ealuiat be tea 
fffieifialjt atatedi U^ again, the libel or ccaiplauit 13 foond* 
ed OR staAute$ eoch should be p^rticulariy rebeataed; for^ 
if Uaimthefhm^itf Oii realm g&Mtiky^ it will ad« 
mit of dilate, hew {ar> am ofieace, the sole creature of 8ta« 
tnte, ought to be taken cf^iamce of on so vaifua a chaigei 
Soch aggtavalMBs ad accompany the offence should also be 
condescended on, and the libel may Relevantly canAain '^ ca^ 
maktifn of chaq^a and alternatives. In like manner, a 
ctMHr/o^ neMoniHBFi or the coinprehendiflga |tfiMr<»{%i^ 
parmM'in/ttkd same libel for the same offence or set of 
iSi^a is adnuMible»rbttt,. if charged for separate facts, it ia 
daabtfaly..^ leaal iaeapediea/^* Further, aU liheb or coi»* 
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pfaunts should charge the oflPeiider as guilty art and part, 
of the crimes libelled^ as a beneficial precaution in criminal 
process. 

The libel or complaint falls to be served or executed, as 
a matter of course, by an accredited* officer of court ; and 
strict accuracy and attention are required in that respect, 
and in the framing of the execution, as any flaw or omission 
in the one proves fatal for the most part to the libel, and in 
the other, to the trial. At the same time, this does not 
preclude the prosecutor from renewing the process, upon 
the same principle that the Lord Advocate may desert a 
diet and recommence procedure. As the practice of the 
Cionrt of Justiciary has been uniform in allowing fifteen 
days of inducUe in all cases whatever, unless against a 
party abroad, in which event sixty days are allowed, the 
same latitude ought to be given in prosecutions before the 
sheriff and other inferior courts, except for minor oflfoncea 
not subject to corporal punishment, where the usual tndu- 
ei4E of sisff free days are considered sufficient. 
- In the prosecution of crimes before an inferior tribunal, 
due care ought to be observed in procuring bail for the ap- 
pearance of the accused, (where the crime is bailable,) in 
the event of non-commitment ; because, as already observ- 
ed, the law enjoins the personal attendance of both the pro- 
secutor and the accused at trial, seeing without the one 
there is no tfu^once, and no sentence can pass upon the other 
ontwith his presence. All then that the judge can compe- 
tently do, ip to find the bail-bond forfeited. The diet of 
compearance is peremptory only in cases requiring the 
intervention of a jury, and periodical adjournments of the 
court may be made, and written pleadings upon the merits 
or relevancy entertained. 

It is an invariable rule, in the Supreme Court, to pro- 
nounce an interlocutor of relevancy before admitting the li- 
bel to probation, ^' which (it is wisely observed,) is an in- 
dispensable step of process in every proper criminal action, 
wUkaut ewcepHon even of tho9e m^iitferiorcowrtay^^Mid, 
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at the same time, the pamiiri, or accosed, is boand to give 
in defences, if insisted for by the prosecutor, (20 Geo. II. 
c. 43.) wherenpon the prosecutor, on the one hand, is al- 
lowed a proof of his libel or complaint, and the accused, on 
the other, of his defence, so far as found relevunt, and << of 
all fiiets and circumstances which may tend to exculpate 
him, or to alleviate his guilt'* of the crime charged against 
htm : and, a most respectable commentator observes, << As 
this sort of interlocutor is a necessary step of process, so it 
is also, by our custom, final and irreversible/* And here 
the enactment of the statute 1699, c 27, may be fitly no. 
ticed, which provides, ** That after the debate concerning 
the relevancy of criminal libels,dittays, or exculpations made 
by the parties or their procurators are closed, the Commis- 
sioners of Justiciary, and oiker criminal judges^ shall ad- 
vise the same, toiik open doorSf in presence of the pannel, 
and assize, and all others : dechring always, that in cases 
of rqie, adultery, and the like, the said Commiasioners may 
continue their former use and custom, by causing remove 
all persons, except parties and their procurators, at the 
leading of the probation, as they shall see cause." 

Where an asrixe is required, the shmff issues his pre- 
cept for smnmoning forty-five sufficient indifferent persons, 
not under twenty-five years of age, resident within his 
bounds, and fifteen are nominated by him for the trial, from 
the list, against whom the pannel has no right of perempto- 
ry challenge, as in England, but only the privilege of pro- 
posing lawful objections, such as the stigma of infiuny ; out- 
lawry ; that he harbonrs inveterate malice ; or that he is 
insane, or deaf, or dumb, or a minor. Besides, in a prose- 
cution at a private instance, it is a tenable objection to any 
juryman, that he is near of kin to the accuser. Moreover, 
in the selection of assizers, the rank of the pannel merits 
consideration, from a maxim that a mian is to be tried by 
his peers only ; and, in consequence, in the case of a land- 
ed man,' the prevalent rule is, that the majority of the assize 
shall consist of landed men ; but chorchmeR are excluded. 
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or ftt IdMt exempted from silting^ 98 aiNriaen^ «» alM*biit*> 
chei8 and duly qualified snrgeeiis, 9iA«WttMA» ofahm^h; 
while a miflnomer, or ircegnlaBity of any sort, in* the Bam^ 
moiiff^ or execution, fiomu a legal objaotiiatb The m6de of 
swearing the assizera, fiye by five,.aiid sedading^ them fimh 
any intercourse with< others pending the trtai^saod brfdte 
the yetdiet is made np^is so weU kaowa U> praotittoaccl 
and the members of the Conrt, asto seponede any expo^ 
sition here. 

But it is conaonanttathe parpoae toconsiderthe ^yidteoe 
or proof necessary to foiiad acooTiataoi^in admimi. proeeea; 
and^ in the first plaoe^ Xfiferesee to oath of party ia not ad-b 
misssble where the ooasequence^may be to d<6priTB a man of 
life, limb^ or reputation ;. and. the cbim of right declares^ 
<< tfaiat the forofthg the liegee^ti»>dapQi^ against theaweliesy 
iit^ capital crimes^, however that puaishmMt* berssferioted^ is 
eontiarylo law:" but^^asMr. Erduneobsenves^ ^intiea* 
passes; where the conckisiQiidxawft no deeper thta the d^ 
maqgeof the party wronged^ or » peeantaryifine^.a/psaty 
miiy^be. oampeUed. te flwear^. aa in blasduntoy beSne mi 
inferior /tkiS^ and in in^arieB. verbid or real/' L maosa of 
navy, tao^. Mx; Basnet expreaaeB a/doid>ty ^^ whether; eVen 
inr-thia crnue^ thie oath of a party- be competent witfatat-hia 
coiisenc;or otherwise than in supplement of other p]ioQ£'^ 
It is competent to the psootsator-jflcsi td make a aafe; 
reoce to oothf whenaa oath is admiffsiiMe, and it mi^be 
repeated, that an oath of caliimny is now confined td: ciimi« 
nsl prosecutions at a prwai^ instanee;- and. i£^ the pusiner 
deeUne to swear, the court will desert the diet of his -libel; 
a renewal jof which, it. is thought, would not be admissible, 
even although be waa ready to confirm it with, his eatk* 

Next^las ta oonfessinB. . The paaBei's^dedaratiosiris le^ 
eeiTed as mm, article of evidence against him, .bni it bebwed 
tobb acknowledged by himast.genninesnp roscnes e<-the 
jury, or verified by the teatiam^. of twoi witnesiea, mk oath i 
andr in- the case of JohntSoofet AKMrBtafa^^thet Ijsfds ^ 
Jbnilidiaty fooad the feUowuig^ fiMts andeiscnmalenc^ ta 
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waimnt a cmiYictiai : ^ ThMi thare wmMMen fikim Alte- 
aader Aitkin^ tbe time liMled> arhone; and thM the nest 
dfty tJieieafter^ or in the mondng of the day Mloiriiig^ the 
said stdes hone was found in the pannes posseiltton.; aad^ 
npcm apprehending and examining him aboat the aaidf hdra^ 
he^ the said pannelj did otmftm and aehnoukdgt. tte 

. In.like maaner^ a inerbal oonfeaiion io^a third party^.who 
is adduced as a witness^,!! aar artiele of cironmatantial eri*. 
denoe against the pamiel^ eqaally. aa the bkedon bis cktfaea, 
or die atiolea goods found upon him, or in his onstodj. 

Sdlfy As to jvoof by witnesses^ whoaxe persons legally oked 
to give testimony : If they r^ide beyond the partiealar dia** 
trict or cou9ty^ it iaaeeessary tcy apply fbr the authssrity of 
the Supreme Court ; but neither thesheriffy nor other infe* 
nor juc^y has a power to compel auy one to gpo oat- of 
their territory to bear witness, in a trial deluding' in' some 
other county^ Witnesses oieiriug tbemsehea wilboiit a lei. 
gal compttlsory are rejected m vuUrone(m»'4 but' a witness 
is not t§Unme9Us because be infbims of himself ji; as one ivfao 
oujght to be citied ; nor even akboogh he shonid cosMof his 
own choice from. England, or elsec^hexe^ isto the jarisdic* 
ti<m of the cotirt and recetve his citation ; nov beeaase the 
citation isy in some respects^ irresulsr, of which! the witness 
19 not presumed qfualifi^d. tot judge* 

The o|dinarydisqualifi€ationa.8fe» ltf^»Noi^age» wiidk is 
limi^ to peorsons iu p«q>illarity of hath sexe^ $ or.makis whe 
have iM attainted fourteen^ and femnte^ twelii^ :years df lage. 
Ntvevtbeless, the court ftequently takes their eaamiaation 
withotBLt an oalth^ when^iroiathe nalure of the ohsage, tkey 
are necessary witnessesy td proaindadfvefit(Umnind9gan^ 
dam ; leaving it to the jury to give.such weight to tbem, and 
tadeeennine as to the- d^greeof &ith: their jehtioic is «rtitled; 
afl thcgrv in thaii own dilsoretfoi), ma^" thuik£t« Sd^Peinoni 
snbjeet f ta the ohaig^ of idft^try> or. fiiriosity. SSlg, Gob»> 
nectionmth, orrolationdkip tO)the aoctMsr. Heaetiiifl a 
nnxim^ that : the Load Advooate^i or pnbib: pnaacMor^ naty 
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call, for the eridetice of the party injurecl,- as well as <^ his 
nearest rektioas ; but where the proseeutioii is at the in- 
stance of the party injured^ either with, or without the con- 
.conence of his Majesty's Advocate^ or the procurator-fiscal, 
and the private party concludes for damages, or some sepa- 
rate, or patrimonial interest of his own ; or where he has a 
contingent interest, his nearest relations, such as father^ 
#011, or brother^ it is thought, are receivable only where 
there is a penary of witnesses, and even then, with reser- 
vation of their credibility. Where the private party insists 
for public example and correction, it is a more nice ques- 
tion, and not yet isettled by decisions ; but where the fiscal 
and private party are joint pursuers; the public prosecutor 
does not thereby lose his right to examine the nearest rela- 
tions of the private pursuer. In such cases, there is con- 
siderable scope for the Judge exercising his own discretion, 
as absolute and precise limits and principles have not 
been fixed by decisions of the Supreme Court ; e. g. the 
Court, where there is B.pentma teatium, may examine per- 
sons whose relationship, or non-age, make them inadmissible 
on general principles, particularly where the penuria de- 
pends upon occult facts, such as rape, &c. 

On the other hand, as to the kinsmen of the pannel, the 
rule is well defined, '' that they have no exemption from 
answering as witnesses against him," with the qualification 
of a child against the parent, if wtUing only ; and the law 
was distinctly laid down, on the trial of Helen Reid, at 
Aberdeen, in April, 1816 ; — the objection arose, in this case, 
to the admissibility of the pannel's daughter, a girl of six- 
teen, and it was entered on the record, <' That it is now 
settled, that a child, who is too young to be put upon oath, 
cannot be examined at all against a parent ;** but that, in 
this case, the admissibility of the witness, t^ she he mlttngy 
is clear. Again, '' There is no rule of evidence more tho- 
roughly fixed, than that the husband or wife of a pannel 
cannot be admitted as a witness in support of. the criminal 
charge ;''— an exception, however, occurs to this also in <' a 
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prosecution at the iasUnce of tbe Lord Advocate fa: ^ 
crime committed by the husband against the woman her- 
self, far she may be a necessary witness:* Likewise, the 
agent or counsel for the trial cannot be called as witnesses 
against the pannel, as to their knowledge of facts after and 
arising from their employment in that capacity ; " but here 
the privilege ends." A witness, too, may be objected to as 
ultroneous— one who comes to give evidence without being 
cited i also, upon the head of partial conduct, by indioati]i« 
a corrupt or undue zeal for the conviction of the paand, 
which must no doubt be very flagrant ; or of partial coun^ 
sel, as by acting as agent for the accuser, by searching for 
evidence, preparing the charge, sugge^ing inquiries, &c. 
In like manner, on the ground of infamy^ but which must 
rest on a previous conmc/io» (y a /ciry ; yet to this therein 
an exception on record, where the Supreme Court sustained 
the objection of infamia Juris, to a witness who had b^en 
banished on his own enactment, by the Sheriff of Mid-IiO* 
thian, in consequence of a libel which charged him with 
sundry acts of theft. Further, on the head of maUee, but 
which applies to ** those persons only who can be shewn by 
substantiid acts and deeds to have been in a state of hostili- 
ty with the pannel, or- with respect to whom a preceding 
imd sufficient cause of capital enmity can be proved." Ano- 
ther ground of objection to a witness is, interest in the isstte, 
and this is another field for the discretion of the judge. It 
may be regarded as a general maxim, that '' our practice 
does not always pay much respect to even an immediate, 
and material interest,^ such as that of a person whose name 
has been forged to a bill, and who has an obvious interest in 
avmding the pa3rment ; ** much less will it exclude any one 
on account of a trifling interest, or one which is contingent 
only and uncertain." Neither is a sodus crimims, though 
perhaps not so creditable a witness as one who is liable to no 
such imputation, now rejected in our courts, all charges 
against him being expressly abandoned ; while tbe Royal 
pardon removes the objection to the witness's admissibiU* 



46 ORDER OF 

ty : nor is indigmoe^ now-a-days, a siiiicieiit objection : 
neither is it a disqualification to a witness that he was pnb-i 
lie informer* 

in the case of deforeement, the private party, whose di^ 
ligence has been obstrocfted^ is not a competent vritness, not 
eren on the Lord Advooste^s i»t>seeittion, unless he renounce 
that interest which the statute gives him in the goods of 
the convict, both as eecheaiedf and for pajtnent of his debt ; 
and it is doubtful whether the same objection does nbt ap« 
ply to one entitled as informer to a reward on convictiom, 
which, at any rate, would detract from his credibility. 
But such an interest naturally concomitant on the crime 
libelled, and emanating from the panners own act and deed, 
as that which one has to recover his goods lost by theft ct 
robbery, w tojM'ove the forgery of abill, &c. will not render 
him an incompetent witness, though it may, in certain cir- 
eomstances, aflbet bis credibility. 

Although the pannel raises a libel of recrimination against 
some <^ the proseeutor's witnesses, this does not render 
them inadmissible, though they are allowed cum nota. 

Witnesses «re not obliged to answer questions which af- 
fect themselves. 

The following recognised principles are of consequence in 
judging of evidence. 1^, No judge should be influenced by 
his private knowledge, but ought to determine solely upon 
the evidence judicMly laid before faim« If it is defective, 
the defender must be acquitted ; and it has been wisely ob* 
served, that every judge who determines a cause without a 
jury, is himself en aeaixe ; and <* no jury are warranted to 
convict except on such proof as is external, and arises from 
testimony puUicly produced to them, and not from their 
own private knowledge/' ' 

As ahready suggested, in criminal process, the utmost 
poesiUe vigilance and attention is requisite on the part of 
Ibe officers employed to execute the proper warrants ; for, 
m the case of witnesses, if the citation is informal, if given 
without the prescribed warrant, or if the officer is not pos* 
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•ffhtft^tlwtiine, the<9ffkii6ft, ir<dMiit» i»«xenea if 
lib^^Blaiir^ <r,>ifiiB«attiMi fan ce,'inayite objected to. It h 
also Jndisptnstfblov (h*^ o«er]rivMivm be riKbtly named and 
doiiycd^ip «he»|pnMiiMd'liet^'mttttife8, in the copjr terr* 
ed^ipon^tOMfaMMl^ \aaMnibria4AiiBTCfl|MNM;ieaniiotbevenM« 
died^even byi4imeoiMlf M9iteg'» fimiilirt)) and, of coime, 
kivtha4fiamurt3fep iaawcwii^g ttem, and ^(aiioo g»iren, al- 
ihoagk a critical and funelilioai mdaraty'iB not tndUpeosa* 
Ue^ and bare again ehciW'ir^MKie'latHdde for Ae judge 
exenciiing }»k diMralion.'^ Xt^s-^ wy ntte fised, Miat cdl* 
ing « wifa bgr iier jbnflbaod^ annNROe t» ' b\ft a legal vmiiwa- 
mer. Should a witness be in danger of peMoml-eseeutaon 
for debt, a pvoteetson for. tbe neoessaiy time wW be jgranted ; 
onlfy ^is ia pecaiiavito 4iie IMpreaM C^ttft. On the olher 
hand,>if^a witnessiia su^Mtfted of in intention to abecoibd to 
evade gieing eridenteylie may (upon the^oalli of fiuKyO be 
apprehended andi ias pr is o na dtill be fiiki caution for his ap» 
paaianceat tibetiial; lanA^beve' are instanced e( an intend^ 
ed (witneas^ being ioomroiltal ^abioktely/by tbe Bigh Coart, 
thfoagh' faihura ofocaution* 

If the 9eitness^ ashen iiduij'jandfmnalty cited, fell to ap*> 
pear onthoikf ifixed^hie ioettrsa-fineeik' mtiaW of onehun* 
dred mevka, and «liiit arietlNr cited perBonally or at His 
dwreUingf-pkce $• j^nt ifithetcitalton is ^attended with anj ir# 
ne^nlarffy^ .asibefeee mewlioded,fhe^ it 'OCeiiied'OJr his ualnw^ 
thoagh h» faS >to adtend^^^and, 4f Htttending, ihe^advme par- 
ty muf^ tin flhss >aaie^ pifor^nt' hie' esaminatidn. In the 
ef«nt'^non-attenidaHcei'«>ieoonri ^armnt, ot^die natureof 
aaaptiott) ia^ianied, toapp^end awdbrtag him belbre the 
Comt. . Shenld'be vefuse'-totake the aceuiitomed oath, it is 
consideiad aeontempt, wMeh^ thetCourt^niaj punilh' bj'fine 
or imprisonment.^ Qoeleeiai it^lill be Obi^er?ed, are allowed 
bystatute to affirm, in all cases wbate^^^Whereanother man 
may tefce an oath, wMi thia exception, that an affirmation 
is not legal evidence in ^^erkninal c4s« cif the- high^ class; 
bnt it is adaEiissibkr Instil peftinl net totos, ne f«r bribery, end 



48 ORDEB OF 

is those wkere the conclusion is onljr for damages, or a soMw 
tun to the private complainer. Hence, in virtueof the tolera^ 
tion act, Quakers refusing to take an oath as witnesses in cri- 
minalcases,arecon8ideredasexemptedfrom penal consequen- 
ces : howeyer, neither peers, nor lords of parliament, nor the 
first officers of the crown, nor dignitaries of the church, can 
bear evidence, either in civil or criminal cases, without be- 
ing sworn like other subjects ; and instances have oocurrecl 
in England, of noblemen, upon refusal, being committed as 

nL V j1 I ^^^ ^ contempt. It ma^ be added, that the Royal dignity 

rHA. 1 *U4tt<^i( I ^(Qgg nQt admit of the sovereign appearing in court, or being 

if^M ^4lihiM^ sworn in any case. 

i'UfV* l4*yf'M» ^^ objections to a witness ought to be stated before the 
, ^ oath is administered ; the witness is then purged of enmity 

ItA^ 9^ or ill-will towards the party he is called against ; of the re- 

^^MfUUHMM^t*^ ceipt or promise of reward ; of instructions how to swear, 

|^*n» I |<i«^^ &c. any one of which, when confessed, is fatal to his rec^ 

tion; and it is a valid objection to any one that he. has 
beard a preceding witness examined; and, of late. years, 
witnesses have, in more instances than one, been rejected, 
from having been precognosced in the presence of each 
other. A witness who has been precognosced may insut 
upon his declaration or deposition being cancelled in his 
presence before giving evidence on the trial. Now, the evi- 
dence in criminal cases is not reduced to writing, although 
the judge may order such still to be done if he see cause. 

An individual witness is not lawful evidence, but.cincum- 
stances supply the want of a second witness. Neither are 
two witnesses necessary to each circumstance, for single 
witnesses may prove separate acts of the same crime, and a 
conviction may proceed upon circumstantial evidence alone^ 
which is often conclusive, and, in many cases, the only evi* 
dence that can be expected. 

Witnesses ought to be paid their necessary expenses, 
and indemnified for loss of time« This, in England, is 
regulated by special stotute ; with us by Act. of Sederunt ; 
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but jadges usually exerciae their own diiczetion ia modiff • 
iflg such ; both the supreme uid infiBrior courts beiag in 
the practice of angmentiog the allowances specified ia iim 
act of sedemnt^ (more particularly noticed in treating ^f 
civil process) in a ratio corresponding to the decreased va- 
Itte of money. These expenses are paid by the parties 
at whose instance they are cited, and in case of refusal 
or delay, a homing issues against them, for enforcing 
payment, upon the quanium being sanctioned and decreed 
for by the Court. . . 

In like manner,a sort of evidence in criminal cases, con- 
sists of exhibitionof articles in the hands of theclerk of court, 
such as the forged writings libelled on ; the weapon or iiw 
strument by which a man has been attacked ; the bloody 
clothes ; the stolen goods ; or £edse kcjrs ; but no article can 
be brought forward as evidence at the trial, which has 
not been founded on, or announced in the libel, and lodged 
with the clerk of court in sufficient time before the trial, 
for its being inspected and examined, although a witness 
may exhibit the articles to which he is alluding in giving 
his evidence, as the instruments with which he was assault* 
ed, in elucidation of his testimony ; but it cannot become in 
this case a substantive article of evidence against the pan* 
neL fiut when such articles are founded oa as evidence 
by the prosecutor, practice has so ruled, that the libel 
must apprise the pannel of the intention so to use them ; 
but it is sufficient that they are lodged with the clerk of 
conr(, at such a time before the trial, as affi)rds the pannel 
a sufficient opportunity to satisfy himself in respect to them. 
With regard to the precise time for so lodging the articles, 
there is reason for difference of opinion ; but if, on the 
morning of the trial, the pannel discovers that they are not 
in the custody of the clerk, thcf just inference certainly is, 
that the prosecutor has relinquished his purpose of produ- 
cing or founding upon them* If, again, the articles, when 
produced, do not coincide in every respect with the descrip- 
tion given in the libel, they are unavailable in the trial, and 
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Ibe moflt triWal discrepancy has finquently fonned a solid 
•bjeetion ; (e, g. whece the. dates of the deposition and iiiis«> 
siye letters, in the bands of the clerk, diffexed. from those 
IB tbe libel ;) and the note of a private banking^honse bae 
been held not to fall under the denomination of a bank fwte, 
or that of a chartered bank. 

• In cases of forgery, perjuryi incendiary letter, &c« the 
fiilse instrument, oath^ malicious writing, form properly the 
eoi^ptitf<MicM>and require to be iacorpsratedintheindictmeni 
or libeL In other cases, a general description, fixing the 
kind or sort of things, is sufficient* When these articles 
happen to be in the hands of third parties^ the prosecutor, 
upon raising his libel, may obtain a diligence against havers^ 
or the supposed possessors, far obliging them to depone or 
produce, and cases may be presumed where this is neces* 
saiy before raising the libel, for enabling the prosecutor 
to lay his charge correctly. 

And it has been found that in cases of house-breaking^ 
theft, and the like, it is competent to interrogate the wit* 
nesses eonceming the stolen articles, although not produ* 
ced in the hands of the derk ; and that with good reason, 
as there are certain species of stolen goods, such as sheep^ 
horses, cattle, &c. which cannot be placed in the custody 
of the clerk ; but it is a rule that the articles exhibited 
by a witness, at the time of giving his evidence, must' be 
lodged as part of the process, so as to be spoken to by the 
other witnesses, or laid before the assize. 

Writings founded on as evidence, may be authent^ated 
by various circumstances, such as the identity of the 
hand-writing being sworn to ; or, if letters signed, or holo- 
graph, though unsigned, from the accused, are found in the 
custody of a confidential friend, and answers thereto in his 
own possession, or vice versa ; or if the minutes of a meet- 
ing, wherec^ tbe pannel was a member, and acted as secre- 
tary or clerk, are sworn to by a competent number of credi- 
ble persons, acquainted with the hand-writiiig, &c. such a 
species of proof seems sufficient*; but similitude of hand^ 
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writiiig^ or gwii j M l n rf io Uierafum, only sflRvdB a gNoodi of 
presumptioii at the best. 

The preceding remarks apply chiefly to the proof on the 
part of the prosecntor ; bnt, as before observed^ the inteiu 
kciitor of relevancy contains a warrant for an excdlpatory 
proof. By 20 Geo. II. c. 43, it is enj6ined, <' That the 
psinnel shall give into the clerk of court, the day before the 
trial, in writing, subscribed by the psanel, or one of his 
procurators, such accounts of the fiMSts, relatngto the maim 
ter charged upon him, in the libel or indictment : and there- 
to briefly subjoin the heads of such objections, as he diaU 
tlunk fit, or be advised to make at his trial," Which injunc* 
tion has never been rescinded, although now rarely attend* 
ed to ; nor has it been customary to furnish the prosecntet 
with a list of exculpatory witnesses ; only, it has htKtn Usual 
tar the accused, when he lodges defences, to give notice at 
the same time, of any articles he intends to produce in sup« 
port of his case. 

With respect to disqualifications of exculpatory witnesses, 
the cautions and strict rule in civil process is greatly re- 
laxed,— ^accordingly, the brothers and sisters of pannels, 
have very commonly been received ; and in some instances, 
their more intimate relations, who most be presumed to la-i 
hour under a still stronger natural bias in ftvour of the ac- 
cused, as the wife or husband of the pannel, and even his pa- 
rents and children. This, of course, is not governed by any 
particular rule, and must rest in a great measure with the 
Court, As to nonage, infiEuny, receipt of reward, instruc- 
tions to depone, the undue communication of evidence, and 
interest iii the issue, which applies chiefly to associates in 
the crime libelled, not previously tried and acquitted, the 
same rule applicable to witnesses for the ph)secntor, seems 
to aflTect those on the other part. 

Again, it must be obvious, that the public prosecutor 
cannot be called to swear on a reference of the libel to his 
oath. As formerly stated, the pannel has the benefit 6{ the 

• .' E 2 
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l^vftte pnmecniai^B otth of calamny in limine of .tke 
process ; yet, although a matter of donbt, and not hither- 
to decided, there is less reason to question the propriety of 
the pannel being entitled to the benefit of that mean of proof, 
eoDceming special and separate feicts, which are known 
to the prosecutor alone $ for instance, if on a trial for as- 
sault, die prosecutor proves the violence done him by the 
pannel, it is but just that the latter should be permitted to 
Verify the provocation by the oath of the former. 

In conducting the trial, the court is governed by die 
laudable provisions of the stiltute 1587, c. 91 :^'' That in 
all time coming, the haill accusatioun, ressoning, writtis, 
v^itnesses, and either probatioub and instructioun quhatsum- 
ever, of the cryme, sail be alledgit, resonit, and deducit, 
to the assyse, in presence of the partie accusit, in face of 
judgement, and na utherwayes :" so that if any person, with 
a view to injure the pannel, shall privately hand some articles 
of evidence to one of the assize, such as a writing not libelled, 
or the declaration of an absent witness ; and although the 
juror thus tampered with, should not inaianier develope the 
circumstance, yet it is thought thb would subvert the con- 
viction and whole proceedings, and bar any future pro- 
secutian on the subject of the libeL 

In the next place, all testimonies to the assize, though 
in the presence of the pannel, and with his knowledge, 
which are not given by the witnesses in the face of court, 
and before the assize themselves, are unavailing, and cannot 
be acted upon ; neither is the oath of a witness, in a former 
trial, though on record, admissible j still less, hearsay evi- 
dence, or testimony of one witness of what he heard 
from others, with one exception only, in the case of murder 
or some equally heinous crime, where the dying declaration 
of the sufierer, even though merely verbal, and still mpre 
if reduced into writing by any creditable person, is allow- 
ed to weigh considerably in the scale of evidence ; but to 
render it admissible, it must be shewn to have been freely 
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enutted by tbe siifferer, when in his sound sensesi and fiur« 
ly taken down, if xednced into writing. Hence, m testi- 
monies of this description serve to make out a case against 
the pannel, so he may claim the benefit of them, in snppoiC 
of his defence, of which various instances are on record. 

In case of prevarication, or obstinate refusal to tell the 
truth, the court may of its own motion, or on that of tbe 
prosecutor, commit the witness to jail for a suitable time, 
or inflict a punishment commensurate to the oflence. With 
a view to secure the attendance of witnesses, it is declared 
by various statutes, and particularly by 1661. e« 9. 1663. 
c. 4. << to be free to the Lords of his Majesty's Privy Coun- 
sel, Session, and Exchequer, and the Oommissioners of Jus- 
ticiary, to grant protection to such as are cited charged 
or required by law, to compear before them, for such days 
as they m^j come and give their appearance; and during 
their necessary stay, and some few days after their retutny 
not exceeding a month in all ;*' and this protection may be 
obtained firom the Court of Justiciary for persons cited to 
appear before the Sheriff. 

As noticed before, the prosecutor cannot be too circum- 
spect and special, as to time and place, in laying his libel ; 
because otherwise, it is liable to be impugned, by a plea of 
aUbi, one of the most common in criminal cases, and whep 
duly qualified, and,satisfactorily established, one of the most 
relevant ; bpt, from the strict and guarded terms employed 
in those interlocutors of the Supreme Court, sustaining the 
plea of (zUbiy it has uniformly been contemplated with jea- 
lousy, and scrupulously regarded. 

Another consideration presents itself, namely, how fi^ i^ 
proof of character on either side is in practice allowed ? 
Where the prosecutor charges the pannel as being habit 
and repute a thief, it is of course undeniable, at his in- 
stance ; and cases of murder and homicide have occurred 
where the Court thought fit to allow a proof of previous 
malice and maltreatment, and former acts of aggression. 
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At jUiy rate, it Jim, on various occasioiis, been admitted of 
on the part of the. pannel, e. g. of homicide in riofa, evi* 
dance has been zeceived of the pannePs disposition being 
mild aiid temperate, and of the deceased's being qmte op- 

1^:. ii^ I posite ; and in cases of rape, of the character and habits of 

•'"** JU ^^ woman. 






fib MUU^ ^Af^ ' Procedure nflvr Ikridm§ee. 



When the proof is concluded, and the trial has been be- 
fore a jury, procurators charge them on the import of the 
evidei|ce, if they see cause, in which proceeding the pan- 
nel has right to be last heard, (except in cases of treason,) 
whereupon the presiding judge has, in terms of statute, ta 
sum up the evidence, animadverting upon it, in such a 
mode, as to assist their judgment and enlighten them with 
his sentiments in all matters of hiw. In this the candour 
and impartiality of the judge cannot be too strongly exem« 
plified ; because, were he to entertain any undue prejudice 
on either side, it might be exercised with that degree of 
dexterity and address, which, emanating from a personage 
in so dignified a station, would insensibly influence, and 
even mislead jurors little conversant with legal subtleties, 
and whose train of thinking did not lead them readily to 
discover the preponderating scale of evidence, or peifaaps 
to explore the recesses of political partiality* Happily 
fixr this country, it has seldom fallen to the lot of any one 
to tax these high functionaries with the exercise of undue 
prejudice or favour, and against which the respectability 
and independence of an enlightened bar is an ample secu- 
rity. 

^ The next step of the process is an interlocutor of court, 
ovdaining the assize to inclose, to make up their verdict, 
after which there can be no adjournment df the trial ; or, 

should that, from the sudden indbposition of a juror, or any 
other unforeseen or unavoidable accident or occurrence, be- 
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eome imikpeauiA^, the vtij oovLoe, in Buck an OEwnt, is t» 
iiBclaage that assize, and renew tlie trial with anothec* 
Hnme, toU ii« p. S99* However, there are instanoM 
of a short adjoonunent, when the trial becomes exhausts 
inj^ly tedious, before the jury were inclosed, with the cm^ 
sent cl the acoosed. It is therefore absolutely neceasaiy 
no intercourse take place with any of the assize aftes 
they are swtMm, and no assi^^, without permission of 
the court, and without being attended by one of its M^ 
cen, shall be at liberty to leave his place, however -nxwr 
gent the call, while daring his absenqe the prooeedingB 
must stop ; and although the supreme Court have oo 
several occasions refVised to review or annul sentences of 
subordinate tribunals, on account of some slight irr^:ulari« 
ties in these respects, the only safe course is a rigid ad- 
herrace to the strict letter of the law. After being in* 
closed, and not before, as was formeriy the practice, the as«> 
size choose their chancellor and clerk, if need be ; and the 
statutory provisions enjoin, ** that the clerks of the court, 
nor no other person, be present with the assize after they 
are inclosed*" Accordingly, in a case (Sanderson) in July 
1799, the ordinance was enforced, and the conviction found 
vitiated, in regard a sheriff's officer had more than cmoe en- 
tered the apartment, and one o£ the jury had left it, and 
spoken to some one without, though there was no evidence 
of any thing partial or suspicious. Nevertheless, if a de- 
vice of this sort is practised by the pannel or his friend^, 
it will not avail them, as such an occurrence seems to be a 
good cause for rejecting the verdict and discharging the as« 
size, upon the motion of the prosecutor, and beginning the 
trial of new. Should such intercourse take place after the 
jury are inclosed, no new trial can proceed, as the pannel 
is entitled to an abaolviiar under the statute. 

The duration of the inclosure is permanent and unintetw 
mpted.— •'' That they be inclosed, as said is, unto the time 
they be fully agreed, and return their answers be the mouth 
of the said chancellor ta the judge ;*' but it is not meant 



56 eiLDSE OF 

that they shall not separate till the judge receive the ver- 
dict off their hands, which, on the other hand, they may do 
after it is reduced to ivriting, authenticated by the signa- 
ture of the chancellor and clerk, and sealed up in their pre- 
sence ; of the irregularities which (if any) ought properly 
to be stated by the party objecting, before the verdict is 
recorded, the court is the competent judge. 

It is almost superfluous to add, that in no case shall a 
verdict be given which is .not made up in open court, or 
Ivithout inclosing the assize ; and in all trials before the 
sheriff or other inferior judges, it must be committed to 
writing ; tar the stat. of 54 Geo. III. is applicable to the 
supreme courts alone, by which verdicts are returnable 
from juries by the mouth of their chancellor, when upon a 
consultation in the jury box they are unanimous, or even 
after being inclosed, to receive such verdicts by the mouth 
of their chancellor, ** provided the whole jurymen are 
agreed thsreinj and promded the judges are then sitting 
in court i^ but, as the usual interlocutor bears, ** if 
ihere be a difference of opinion among the jury, or the 
eourt be adjowmedj forthwith to make up, before separating, 
their verdict in writing, and to return the same to-morrow 
morning at o'clock, in which case ordain all the jury- 

men to attend under the pains of law, and continue the diet 
in the mean time.'' 

Should the assize not be prepared with the verdict 
against the hour appointed, the court may adjourn of new, 
and fix another diet. In practice, the verdict is received only 
in presence of all the assize, and of the pannel ; and should 
m juror absent himself from design, the court may again 
adjourn, and enforce his attendance ; but in the event of 
the unexpected death of any one in the interval (the ver- 
dict being previously made up ;) or his being incapacitated 
from attending by sudden indisposition, the court will, not- 
withstanding, receive and give effect to the verdict ; nay, 
an instance is on record, where the pannel having fallen 
sick while the assize were inclosed, the verdict was receiv- 
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cd by the ciyiiirt in his absence^ and aenteace afterwaxds 
pi ' im o u nccd in terms of it ; but in case the pannel should 
mahe his escape^ or withdraw himself before the return of 
the verdict, the trial is thereby interrupted and put an end 
to, and sentence of fugitation can only be pnmounced by 
the supreme court. In the inferior court, the forfeiture 
of the bail bond, if any, can only be declared. 

When the inquest !retum to, or re-assemble in court, 
they are called over, and the verdict received from their 
chancellor, recorded, and then read in court ; upon which 
it is sealed up, in conformity to the regulations of 1672, 
No. 9, which provide, that it shall not be again opened, 
unless by authority of the judge. Should any of the assize 
impeach the verdict upon its being read over, as having 
been altered or fabricated, the only mean of proof is by the 
oaths of the assize themselves : or, should a challenge be 
made by any of them, upon the ground of its having been 
irregularly or unduly obtained, this can only take place, 
where the jury re-enter the court direct from the closet 
sitting ; but should they have wittingly allowed it to be 
made up and signed in their j^resence, a challenge is thought 
incompetent ; and if challenged on the score of errors, 
as, for instance, by the omission or inadvertent addition 
of the word not, before guiUy, and acknowledged by the 
jury unanimously, it could only pave the way for a new 
trial, as the verdict could not be altered or amended. If the 
verdict is ambiguously or obscurely worded, it cannot be cor- 
rected or explained by the jury, but falls to receive the 
judgment of the court in its literal terms. 

The form of the verdict is generally reduced into writing, 
or printed, and laid before the jury ; and it has been repeat- 
edly found, that an omission, or misnomer, of any of the as- 
size in the sederunt, may be rectified in court, before they 
are dispersed-i-an omission in the description of the pei'son 
chosen chancellor, has also been allowed to be supplied, on 
the testimony of the assize. The preamble too, though 
expedient, is not considered in itself essential to the ver- 



58 OttDEBOP 

dict^ t. e. ft description of the charge and prooeedh^ ^ 
only, the omission of the pannel's name in the veirdicty is z 
qaestion attended with more difficnltj ; and the effect of it 
has not been formally decided, although the presumption is^ 
that this, in like manner, may be supplied «n the testimony 
of the assize, before being discharged. The verdict, in its 
conclusion, bears to have been signed by the chancellor and 
elerk> in their presence, and by their appointment, and if 
it consists of more pages than one, they ought to 8ub6crib# 
each page, although it has been found, that this is not abso^ 
lutely essential, if the last page is sigflied. 

Verdicts are in practice, general or special $ the former, 
as that the pannel is guilty or not guUiy ; and the latter, 
that the libel is proven or not proven. Not proven, in- 
fers a defect of lawful evidence. A verdict of guilty art 
and party is equivalent to a simple verdict of guilty* 
Should the libel contain an alternative charge, the verdict 
ought to be special ; but, if general, the sentence ought to 
follow on the inferior description of crime only. Again, a 
general verdict on the pains of law cannot consistently be 
sustained, as being an usurpation of the prerogative of the 
court. On the other hand, a special verdict is imperfect^ 
if it is so ambiguously or unintelligibly expressed, as not to 
authenticate completely one or other of the charges in the 
indictment or libel ; or if the facts found, do not amount to 
that species of crime libelled. Further, the verdict most 
apply to, or convict the pannel, not only of the species of 
crime, but of the particular fact charged. In judging of a 
special verdict, the court cannot add to its contents of 
themselves, nor disregard any of its conclusions ;— -a ver- 
dict, however, is effectual, so for as it goes, although it 
should not exhaust all the points of the libel, nor not apply 
to all the pannels. 

After a verdict is returned, recorded and sustained, it is 
the province of the judge to pronounce sentence, which he 
may do forthwith, or adjourn to another day j only, any so- 
licitation on the part of the pannel for time to prepare rca- 
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mm (f exception to the verdict, has For die most part been 
disregaided. StiU it is the prerogative rf the coort to grant 
such upon good cause shewn. 

In the event of an acquittal, or sentence of absahUor^ 
the pannel is dismissed from the bar, and whether the trial 
has been at the instance of the public prosecutor, or the 
private party injured, he cannot be made to thole another 
a69bse^ in the matter of charge, if the acquittal has result* 
ed from a fair and regular trial : but, as formerly suggested, 
if it Insulted from any radical defect in the proceedings, a 
fresh trial may ensue. Hume, vol. ii. p. 461. K the party 
acquitted, is liable to be implicated in any new or separate 
charge at the time, it is in the power, nay, it is the duty of 
the court to detain him at the bar, until a fresh warrant 
is prepaied against him ; and for which a verbal order is 

sufficient. 

Should the verdict authorise a sentence of condemnation, 
it is indispensably necessary, that when it is pronounced, both 
parties should be personally present in court ; the prosecu- 
tor to move for it, and the pannel to hear and undergo it ; 
and if the latter is not forthcoming, as before noticed, an 
ordinary sentence of fugitation can only pass against him, 
however great his crime ; or, if the trial has taken place in 
the sheriff or inferior court, a sentence of forfeiture of his 
bail bond : The pannel too, must be sober, and not in a state 
of inebriety when brought to the bar, otherwise the court 
ought to adjourn the diet, till he is in a state of mind to un- 
derstand his situation, as is the case, when intermediate 
derangement of intellect occurs ; and in that of a female 
convict, in a state of pregnancy. The sentence in the su- 
preme court, is pronounced by the presiding judge, (signed 
by all the judges present,) and then read out by the clerk, 
from the record. The same order in effect ought to be ob- 
served by the sheriff. 

Having thus minutely detailed the procedure on trial for 
crimes of the higher order, as applicable both to the su<- 
preme and inferior courts, it need only be added, to what 
has been already remarked, as to that for petty offences. 
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and those of a somewhat more aggxavated nature, where a 
Ubel is generally employed, that bail for appearance is not 
properly exigible, nor a precognition consistent, in the first 
of these cases ; but, as a sheriff has no power to pronounce 
an outlawry for not appearing, and no sentence inflicting 
corporal pains cai| legally be passed, outtyith the presence 
of the accused, bail ought in general to be exacted in the 
second, before liberation, and> for the most piut, a precogni- 
tion is advisable. 



OF PUNISHMENTS. 

Upon this subject, it may be generally remarked, that 
unless the. judge is thoroughly conversant with the nature 
and extent of his powers, his proceedings may involve him 
in difEcultles and dangers, and prove a public calamity ; 
for, as sheriffs and other inferior judges, are particularly 
enjoined to examine and commit heinous -ofienders for trial, 
and as in most cases prisoners may apply for their libera- 
tion on bail, the refusal of which, in offences not capital, 
will subject the magistrate in damages to the individual, as 
granting it in capital crimes will to the public ; therefore, 
an abstract of th^ nature of punishmeiits applicable to par- 
ticular offences, may not be upimpqrtapt in a work of this 
description* 



I. — Of Crimes inferring a Capital Pumehmeni, 



!• Against religion,— as blasphemy, atheism, or the de« 
nying of God, saying of mass, 

2. Against the State,-— treason ; coining copper money ; 
(coining gold or silver being treason), uttering false Bri- 
tish coin, in case of a third offence, or of having been con- 
victed before as a common utterer ; counterfeiting foreign 
coins current by consent of parties j enlisting or entering 



Ot CRIMES. 61 



tfl a soldier with any foreign prince or state, without His 
Majesty's leave, or procuring a subject of His Majesty so 
to enlist or enter ; or hiring any sach subject, with intent 
to cause him so enlist and enter; or procuring any such 
subject to embark or go beyond seas, with an intent so to 
enlist. 

3* Against public traded—most of which falls under the 
cognizance of the high Admiral, — ^piracy, plundering a 
stranded vessel, if any human being either be in the vessel 
ahme, or. though he may have left her for the time, yet 
continued his charge or care of her ; wilful destruction of 
ships, with intent to injure the owners or underwriters ; 
smuggling, if three or more aimed with fire-arms, or other 
lethal weapons, assemble in order to be aiding in the ex- 
portation of wool, or other goods not allowed to be export- 
ed ; or in running, landing, or carrying away prohibited or 
uncustomed goods ; or in the relanding of goods which have 
been shipped on debenture for exportation ; or in the res- 
cuing the same after seizure, from any officer of his Majesty's 
revenue ; or in the rescuing or hindering to apprehend any 
person who has been guilty of any of the above offences, 
passing with prohibited or uncustomed goods, or having the 
face blacked, or wearing any vizard or mask, or other dis« 
guise ; maiming, or dangerously wounding any officer of 
excise or customs, when attempting to go cm board any 
vessel, within the limits of a port ; or to maim, dangerously 
wound, or shoot at him, when on board such vessel and in 
the execution of his duty ; maliciously shooting at any ves- 
sel of the navy, or in the service of the customs or excise, 
within the limits of a port, or within four leagues of the 
coast ; or maliciously wounding or shooting at any officer 
of the navy, customs, or excise, in the execution of hia 
duty. 

4. Against the public police,— incest, notour ^dultery, 
venue nefcm/ivm^ and that of being £g>^tians. 

5. Against the public police,— soming, roobing, so far as 
it falls under the riot act, such as a mob beginning to de- 
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or pnll down a boose ; a mob to the nnmber ai 
twelve lemaimng an bour after proclamaticn to disperse ; 
daelling^ whether either death or wounds take place or not, 
on the part both of principals and seconds ; but althouj^ 
prosecutions on that head are only competent before the 
justiciary, it is the province of the sheriff, justices, &c., on 
the first notice of an intended duel, to secure all c<mcenied 
till they give security to keep the peace, to take precogni* 
lions and other steps preparatory to trial, &c. 

6. Against the course of justice,— striking or hurting 
iny judge when sitting in judgment ; striking or hurting 
any person in the outer Session House during the sittings 
€£ the Ifords of Session, or liords of Justiciary when sitting 
in judgment i invading or pursuing any of his highness' 
session, if it be on account of service done to the king in 
that capacity, (whether a Loid of Session or Privy Coun- 
sellor be meant, it is questionable $) peijury on a capital 
trial, whereby an innocent person may have been wrong* 
fully put to death. 

7. Against the person, — ^murder, rape, hamesucken, beat- 
ing or cursLDg parents* 

8. Against property ,-^theft, stealing the mail ; break- 
ing dovecots, cunningaires, or parks, on the third &nlt, 
by a person not responsible for the pecuniary pains ; steal- 
ing of beehives, (the judge, however, may commute this 
to transportation ;) wilful fire-raising, or setting in fire an- 
other's house, corns, coal-heugh ; forgery ; also returning 
&om transportation by 26 Geo. III. c. 46 ; or even if the 
culprit after sentence should break jail to avoid transport- 
ation. 

This enumeration appears to complete the catalogue of 
capital offences ; but it is a still more arduous and tedious 
task to designate and classify the multiplicity of delin- 
quencies, which may in the aggregate be denominated. 
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quentljf baihMe* 



With a view to flimplity tlii0 sobject^ then, a brief Moa. 
pitidatiQii of the Tarions pniuBhiiieats applioaUe by the laws 
uid piactke of Scotland to these lesser offenees, k deem* 
ed sufficient for affording a general idea of this branch of 

the treatise* 

. And,as the ponishment <tf transpertation, is appmitedby 
special statute for various offionces, and may be inflicted at 
the discretion ^ the Court of Justiciary^ in other cases ap* 
peairing to merit it^ so exile or banishmenty from the boonds 
of subordinate and local jurisdictions, is a punishment fire* 
qnentlf decreed by infericM* judges, and this may be impos* 
•d without a jury.^*It is a punishment, howcTer, of that 
odious nature^ which many sound lawyers think should 
not be hazarded in cases of petty delicts, nor indeed 
nnless spoa convictian by a jury. For many years the 
certification or penalty for returning or failiog to com- 
ply with the sentence, has uniformly been imprisonment 
and whipping <hi the next market day after conyeyance to 
the jail, where the person was at the date of his sentence* 
In some instances the Court of Justiciary have awarded a 
more limited sort of bsnishment, such as from a particular 
district or county, and even bom a parish only ;. but the au- 
thority of sheriA is confined to their own bounds. 

When the sentence of banishment is in collision with the 
civil interests of the convict's creditors, it is the under- 
standing that the public interest must prevail over the pri- 
vate loss in the general case, unless the operation of the 
latter is not derogatory from the spirit of the former ; or, 
jn .other words, the sentence of the law cannot be disap- 
pointed by private debts : and it has accordingly been found, 
•that arrestment in .prison upon <t caption cannot disappoint 
a sentence of banishment inflicted by the high court ; but 
when the banishment is only from a particular countyj it is 
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somewhat donbtfal^ although in that case the creditor haa 
less reason to complluiiy the debtor stitt lemaiiiiiig under the 
jurisdictioo of his native courts. On the other hand, a per- 
SOD when undergoing sentence of imprisonment, is liable to 
be hiid hold df by legal diligence, whereby after the expi- 
ration of the term c<mtained in the sentence ai inqirison- 
ment, he will be detained in jail till he settles with his pri- 
vate creator. 

A punishment, of a most serious and importaiit nature in 
its appGeation and bearing, is that of infamy, which inca- 
pacitates the party from the enjoyment of office or honour ; 
•of acting on any inquest or assise, or being received as a 
witness. Under certain statutes, it . is a consequence, of 
the crimes of bigamy, subornation, fraudulent bankruptcy, 
bribery in a judge, and some others, and without the force 
of statute attaches to a conviction by the verdict of an as- 
size, of certain ofiences, such as theft or reset of theft : 
for instance, in the case of Nicol Brown against James 
Black, (22d December, 1816>) the Court of Sesaion found, 
that a man who had undergone a sentence of seven years' 
transportation for theft., and had returned to Scotland after 
his term was out, still remained infamous, and was an in- 
competent witness in a civil suit. It also is a concomitant 
of forgery, swindling, and the other species of the crimen 
falsi ; more particularly where such malversations occur on 
-the part of persons in situations of public trust, and, in se- 
veral instances, the Courts of Justiciary and Session have 
imposed this stigma by special declaration in their sentence, 
in cases of fiilsehood and malversations of official persons. 
■It is not, however, a consequence, and, dejure, of inferior 
offences, or even of many subject to marked and degraded 
punishments, as adultery, clandestine marriage, mobbing, 
if not capital by the riot act, assault, breach of prieoQ, 
deforcement, libel, sedition, usury, smuggling, combination 
to raise wages, or seduction of artificers. In short, it is the 
nature of the offence and not of the punishment from which 
infamy is to be inferred. 
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^aarpng, which is fiK^^uendy nude a& adjonot to inir 
fgiamaMdBit, bantflhmraty truiiportatio&9 the pillory, &g. aie 
tlto prineipal «f the elass of punbhnneiits to which legd iiH' 
Smaj attadhes, profided the sentanoeiiiboth cases prsceeds 
opoD the T«idict of a jtuy. If withoot it, and iatoAat 
judges ba^e been in the piacticie of inflicdiig such pmrish 
ments nponatrial ds pfam, infamy is not presamed alegal 
result, suflicient to disqualify the conTict irom beinga wii« 
assa; bntthegenendranof hrter decisions of the Sttprane 
Court, certainly imports that the verdict of a jwy is neoes* 
aary to establish the gnilt of the culprit, who is to be pur 
imdied with loas of KCb, good name, or corporal pains. Ac* 
eordingly, in 1783) two summary judgments were brought 
hefbite the Supreme Court, ordaining the pnnishmfnt of 
whipping or scourging to be inflicted without the inte r f w ii 
tion of a jury ; the one pionounoed by the sheriff, and the 
other by the magistrates of Edinburgh^ when the court or- 
dered an inquiry into the practice, and, in consequence, the 
sherifi of all the most consadeiable shires, and the magis* 
tmtes of burghs, were wrote to by the clerk of court, and^ 
from the report, it appears, that, in the sheriff courts, with 
the exception of £dinb«rgh atone, it was neither the jkra^ 
tice, nor held legal, to inflict any corporal punishment with# 
ont.jmytiW. 

Notwithstanding, inferior judges have properly 
sarily the power of curbing and checking lemora 
depriving the oflfender of a part of his property, under the 
denomination^ of JIne or peouma/ry mulct. Accordii^y, 
for assanlts of an ordhiaiy cast^ P^^J riots, breaches of the 
peace, and such like, the usual pnnudiment is a fine payable 
to his Majesty's use, or to be applied as the court may di- 
rect, and, frequently, an award of damages, sokMumy and 
expenses to the party injnied. The fine is either imposed 
by special statute, fixing the quantum, suoi^ as for offences 
against the game laws, excise, &c. or, at the discretion of 
the judge, which most be regulated according to law. Cace 
should be taken to pvoportiso the fine to the ability of the 
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dfendersy ot to limit the term of ithpriaonment, as an alter- 
native satisfaetion ; the imposing of exorbitant fines being 
ebe of the grievances set forth in the claim of right at the 
revolution. It is no donbt different as to the damages^ #o» 
toHum^ and expenses to the ixijared party ; bnt-it has been 
doubted whether an award of expenses can pass against a 
pannel in a trial at the instance of the public prose* 
cutor only. Andrew Robertson had> upon a libel; at 
the instance of the procurator-fiscal only, been senien* 
eed by the sheriff of Roxburghshire to two months' im- 
prisonmenti and in psiyment of the expenses of the tnal 
and preceding inquiries^ and to remain in jail till pay* 
ment* He appealed to the Circuit Courts who certified the 
case to the whole Court, and die Lords, on 18th Jaly,4603, 
otdered informations, and a repurt frcnn the shenifii of tlie 
several shires, as to their practice, and here the matter^p. 
pears to have rested : But in the case of Robert and Dairid 
Cochrane, (14th March, 1603,) the Lords refined their bill 
of suspension, and granted wammt, mier oHa^ to imprison 
them ** until they make payment of the &ie imposed upon 
them by the interlocutor of the sheriff," which was a fine 
of ^50.' expressly including, though without separately 
stating) the expense of process. 

Amongst punishments affecting the purse, or patrimonial 
intexest, the lowest order are those which aiect the purse 
<nr patrimonial interests of the offender, as, the escheat of 
moveables, which is ah article of the statutory pains of de* 
forcement, bigamy, perjury, &c. or the deprivation of <^ 
fioe, or some privilege or firanchise ; so a clerk <^ court,' fis- 
cal, or other officer, may be deprived of his officb for. false* 
hood) or corruption^ or neglect $ the magistrates of a bdigh, 
for failure in duty ; or a burgess or freeman, for joining in 
or being accessory to riots or tumults within the burgh. 
» Imprmmment, another of our ordinary punishments, na- 
turally follows that of fine, and is the usual compulaatory for 
operating payment. Accwdingly, the sentence imposiog 
the fine generally ordains the offender to be imprisoned till 

'1 
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'paLjment ; bat imprisoimijeiit for an indefinite time, or even 
(or a term of years, is not sanctioned by law* Indeed, there 
scarcely have been any examples of sentencing to impri- 
sonment for a longer period than twelve months, excepting 
'seme' oases of certification of return from banishment or 
transportation, and in the case of misprision of treason, 
which the English law, now so far incorporated with ours, 
•makes it lawfiil for.lifid. Hard labour, too, is now often 
combined with imprisonment in the house of correction. 

The act of putting in the stocks, or jugs, seems to be 
C0Dsid(sred, both %y our and the English law, more^ i|s a 
species of' temporary imprisonment than as a punishment, 
or as a mode of securing offi»iders, when taken up at a dis- 
tanee firom any proper prison. It is called the constable's 
prison in England^ but now seldom resorted to in this coun- 
try. 

From these prendses, it is a natural deduction, that dis- 
cretionary powers in subordinate judges ought to be cao- 
tioosly exercised ;' for instance, it is not legal, arbitrarily, 
to inflict punishment foreign to our practice, or not usually 
.applied to offences of the description charged : as, for ex- 
ample, in a case, (10th March, 1804,) where the magis- 
trates of Edinburgh,, upon the naked information of the ac 
.cnscr, adjudged an inhabitant to t^e sea service for an al- 
leged assault, the Supreme Court, upon the sentence beiog 
.brought under review, reprobated the whole procedure as 
equally a violation of the fundamental principles of our 
common law, and of the privileges of a British subject ; in 
particular the taking the accuser's word, though of the 
greatest respectability, as evidence against the, defender, 
how inferior soever in personal consideration : but the of- 
fence, it was observed, had it been^legally libelled and prov- 
ed, might have been suitably punished with a short con- 
finement. 

f2 
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OF THE SENTENCE. 

To authorise sentence, it is necessary, in the sheriff aad 
other inferior cotrts, as in the Sapreme, that the party be 
present to state any thing he may have to ofier against pini- 
ceeding to judgment, or in mitigation. The lule of law,<Mi 
that head, was announced, and the expense of' suspension 
given in the case of Macalaster and others against the fis- 
cal of Lanarkshire, where the sentence imposed a months 
imprisonment only, and a fine. The like objection was 
sustained, and expenses given, in an advocation of a seii^ 
tence of the bailies of Glasgow, against James Mackendry : 
-*< Find and declare, that, in criminal process, no judgment 
of conviction or punishment can be regularly pronounced 
except in presence of the pannel, and that any practice ad- 
verse to this role ought to be corrected/' On the other 
hand, when the party fails to appear, whether at this or at 
any earlier stage of the process, neither the sheriff, noif any 
other inferior judge, can safely pronounce sentence of fogi- 
tation, or direct him to be put to the hoiii, that being a pe»- 
«uliar attribute of the Supreme Court. The inferior judge'ii 
powers are limited to that of declaring the pannePs bail- 
bond forfeited, and granting warrant of new to apprehend 
and commit his person ; or, failing of his having been pot un^ 
der bail, may amerciate him in a moderate unlaw, commen- 
surate to the expenses then incurred. 

As already observed, no sentence importing corporal pains, 
by death or demembration, can be executed within less than 
thirty dajrs from its date, if pronounced to the southward, 
or within less than forty days if to the northward of the 
Forth. But, in the case of all other lesser punishments, 
the term was abridged by 3d Geo. II. c. 32, which allows 
of execution after eight days, or twelve days, from the date 
of the judgment, according as it is pronounced to the south- 
ward 0^ the northward of that boundary, but reserving al- 
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^vays a power of applying to the Jn4g^ of the Court of Jus^ 
ticiaxy, who, or any of them^ upon cause, shewn, may stay 
the ezecotion of any such sentence of an inferior judge for 
the space of thirty days, so as to afford time to apply for a 
review of the sentence in due form. 

Incase it should happen that the court, through inadver- 
tency^ name a wrong day for the execution of the sentence, 
even though capital, suppose a day within the statutory pe« 
riod, or if the day named should happen upon that for a 
public fast or thanksgiving, it is in the power of the Su- 
preme Court to rectify and alter the day for the infliction 
of the punishment, if /awarded by theit own sentence, or, 
if by the sentence of a sheriff or other inferior judge, the 
Superior Court may do so,^ in like manner, upon the appli- 
cation of the prosectttor in the inferior court. This power 
is inherent in the Supreme court alone, no inferior judge 
being invested with it. In various other cases, the higii 
court may respite or aker the time of execution of a sen- 
tence ; e» g. where the convict nuiy foil into a state of furi- 
osity or extreme mental derangement j where, if a female, 
she is discovered to be pregnant ; or that a culprit, sen- 
tenced to scourging or the pilloiy, is dangerously ill at the 
time specified ; or in the case of an application for mercy, 
ahould a reasonable cause be manifested, as in the instance 
of Hans Rigelson, who had received sentence of death at 
Perth, on 15th June 1811, the Lords superseded execu- 
tion till the 28th June, to afford time for an answer to a 
petition for mercy on the part of the jury* The like power 
exists with the court> where the execution of the sentence 
at the time prescribed, is defeated by the pannel's making 
his escape from jail, being rescued, or by some undue arti- 
fice on his part. 

Should the day of execution of a capital sentence be al- 
lowed to pass, from inattention, neither the sheriff, nor 
other inferior judge, can, without incurring the charge of 
murder, carry it into effect in any after day, nor can the 

supreme court, who are discharged of their office as to this 
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cMe^ interfere fiurther tban, as in duty bound, issne an ob^ 
der of liberation ; and the same maxim, it is thought, 
would prevail in regard to a capital conyict not executed to 
the death. 

It is worthy of remark too, that no judge or court has 
the power of retracting, varying, or amending, a sentence 
once regidariy given forth, nor can they reserve to them- 
selves a power of modifying or limiting the duration of 
punishment, a criminal sentence being irreversible, against 
which there is no time for reclaiming as in civil process ; 
and the rule applies alike to those which inflict only fine or 
damages, or those pains relating to m^re pecuniary inter- 
ests. For example ; on the appeal, at the instance of John 
Macinsh and Janet Drysdale, thejiords (23d May, 1810.) 
*' find that it was not competent for the justices of peace to 
review or alter their first sentence, and therefore reverse 
the second judgment and affirm the first." The second 
sentence proceeded on a reclaiming petition far the prose- 
cutor, and awarded fifteen days imprisonment for an as- 
sault, in addition to a fine, damages, expenses, and caution 
to keep the peace, awarded by the first. The following 
case illustrates the other point. The magistrates of Glas- 
gow had passed sentence on John Tweedale, ordaining him, 
inter alia, to be confined in bridewell, at hard labour, for 
twelve months, but reserving to themselves a power after- 
-wards to shorten that term. In a suspension, at the in- 
stance of Tweedale, the Lords found (13th June, 1803,) 
that the magistrates had no power to make such reserva- 
tion. 

A consequence of a capital sentence, is the confiscation 
or escheat of all the delinquent's moveable goods, or per- 
sonal estate ; but it does not extend to the real or heritable 
estate, except in cases of treason ; but our law does not 
recognize, as the English code, an assumed corruption ol 
bloody whereby the ri^t of his descendants to irdierit 
through him is annihilated. 
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OF PROCESS OF REVIEW. 

The Lends cf Senioii were accustomed to review the 
sentences of the inferior courts in certain criminal cases, 
both.where the process was at the instance of a private 
party, for reparation, and of the procurator-fiscal. *^ Pro* 
bably (says Mr. Hume) the inducement to interpose on 
such occasions, had been to afford a speedy and unezpen- 
sive course of review in the numerous and daily cases of 
this petty descriptiop j but/' he adds, <^ I see no reason t« 
believe tbat the like relief would be given in the case of a 
triid for any crime of a higher degree, though ending in a 
sentence of banishment only, or imprisonment, and certainly 
not in any case whatever of trial by assize/' 

The reversal, or review of judgments, in course of law, 
applies <mly to those of the inferior courts ; the sentences 
of the justiciary not being subject to revisal in any form of 
process, either before themselves or any other tribunal, nel 
even in the House of Lords, and of course they are not re. 
dttciUe in the Court of Session ; neither are the judgments 
of the Court of Session, in such criminal matters as are 
ci^gnizable by them, subject to the review of the justiciary, 
alrhoiigh liable to be appealed to the House of Lords ; but 
it is to the Court of Justiciary exclusively that the judg- 
ments of all the inferior courts, and even of the high Court 
of Admiralty itself, are to be submitted to review. 

The established modes of bringing decrees of the inferior 
courts under review, are by advocation, suspension, and ap- 
peal. In modem practice, the course of prooedure in ad- 
vocations has been greatly abridged by parties debating, 
and finally discussing the whole merits of the case upon the 
bill, as is now frequently done in the advocation of a civil 
process, instead of expeding the letters ; and they assimi- 
late, in this respect, that the litijgation on the bill proceeds 
outwith the presence of either of the parties. In both 
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cases, too, a single judge is authorised to pass the bill ; 
only the discussion of the reasons of advocation on it, must 
proceed before a quorum of the couct ; and of course a 
single judge is not competent to the refusal of a bill of ad- 
▼dcation or suspension ; but in place of simply passing a 
bill of advocation, the Lords have it in their power to remit 
to the inferior judge with instructions ; and there are preoe* 
dents of advocation to the effect of trying the case in the ncait 
circuit court of justiciary, for the district of counties in which 
the prosecution arises. After transferring the process, by 
passing the hill, or remitting to the circuit court, the pre- 
sence of both parties becomes equaUy indispensable, as if 
the prosecution had been originally instituted in the su- 
preme court ; it is incumbent upon them to find surety, ds 
novo,— the prosecutor, if a private party, to insist, and the 
Jpannel, if not in custody, for his appearance ; seeing any 
caution formerly found by him, is no longer apjdicable ; 
for it is obvious, that wherever any case is advocated be- 
fore swearing an assize, the first libel, ipso factOj perishes, 
and new letters Bsdl to be raised. 

. The process of suspension applies after the termination 
of a tritd in the inferior court, to stay execution of the aei^ 
tence ; and in this, as in the advocation, one judge is em- 
powered to sist or pass the bill, where this operation is in- 
tended as a final discussion. Should the sentence proceed 
upon the verdict of an assize, and it is impeached as not 
warranted by the evidence, that plea is inadmissible, -pro- 
vided the evidence is of a lawful description, and taken in 
an unexceptionable manner; but if the inferior judge has 
admitted material witnesses, to whom legal objections weie 
proposed, or has permitted depositions to be exhibited to 
the inquest, which were not taken in their presence, or 
has improperly circumscribed the pannel in his proof or 
otherwise, these, and such like, will militate against the 
verdict. It is equaUy just, that all objections which ap-^ 
pear ew fade of the verdict, or by comparison with the 
libel or interlocutor of relevancy, or irr^ularity in the pro- 
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^Mdo^ 1^ the asflize tkemsetrftii, sfaedld be given effect to, 
ae weU m the eiror in law of the inferior judge, shoald he 
eaftMnaa iiselevalit libel> or improperly proceed to triid 
^viifaout calling an ateaize. In confirmation of this principle 
80 far, the verdict and seiltitoce were set aside, in the case 
of Sanderson in J0I7 1730, because the assize had irregu* 
larly held intercourse with others after inclosure. 

Again, although a sentence has been carried into execu- 
tion in part, it may, notwithstanding, be annulled as to the 
remainder. In case the sentence is capital, the pannel re- 
mains in jail during the discussion of his plea ; or should 
the bill be passed, and farther proceedings are to be held, 
he is then transmitted to the jail of Edinburgh, by warrant 
of the superior court. In no case of this sort can the pan- 
nel be admitted to bail ; but if it is an appeal from a sen- 
tence of imprisonment merely, it is presumed that bail 
would be tolerated by the court. In the event of the time 
of execution being near at the first presenting of the bill of 
suspension, a sist will then be given (unless the groundscof 
suspension are so frivolous as to warrant a peremptory re- 
fusal) until a certain day ; and this will be accompanied 
with an order to transmit the original proceedings, and a 
warrant also to execute the sentence on the expiration of 
the sist, unless the inferior judge is previously apprised of 
some new deliverancfe in the case. 

The third, and only other mode of review, is by appeal, 
and was first introduced by the jurisdiction act, which al- 
lows an appeal to be taken to the next circuit court of jus- 
ticiary, against any final judgment of an inferior judge not 
inferring death or demembration. The reasons of appeal 
fall to be lodged with the clerk of the inferior court, with- 
in ten days after the date of the sentence ; and the other 
party, or his procurator, being served with a copy of them < 
at least fifteen days before the diet of the circuit court, and 
caution found at entering the appeal, to abide the judgment 
of the circuit court, and pay the costs if any shall be 
awarded. The determination of tlie judge in such appeals 
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18 not subject to review ; but in case of difficulty, be bulj 
remit tbe process, with his groonds of donbt, for the oon- 
isideratioQ of the court at hu:ge. Either party has the 
right of appeal, and the prosecutor, when he appeals, may 
require security, de Judido risH, or by detention of the 
pannel's person, for undeigoing such punishment ^ the 
court of appeal may inflict^ 
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DEeLINATUBJE OF THE JUDGE. 



Before tonchiiig the oxvil * jnriidiotioa of the ahexiff, a 
pzelimiiiaiy considention, applieaUe to judges m general, 
may be here introdnced, namely, how bx they may be ob«. 
jected to or decfined.by the party brought before them, 
either in a criminal or civil capacity ; particnhudy as ob- 
jections to witnesses on one. score are resolved by the same 
criterion ;< viz. that ail soch relations as may sit in judg- 
ment in one another's cause, may be also received as wit- 
nesses fcMT them. . , 

A judge may be declined, either on grounds referable 
genercMy to the couri^ of which he forms a part, or for rea- 
aoDs altogether pergonal to himself, or from privilege. The 
-first applies properly to judges of the Court of Session, who 
may be declined in criminal causes ; in exchequer ques* 
iions ; in maritime and consistorial cases, if brought before 
them in the first instance, &c. ; inferior courts, in declfliral 
tors of property of land, and other cases where there is an 
exclusion of the judges' jurisdiction ; in which cases^ the 
decision of the incompetent judge is null, though the party 
should not appear and move his exception, from the want 
of original jurisdiction in such causes. Under the second 
and third, the following may be noticed, 

1. Rdaihnahip to either of ike parties, "which, is a 
statutory objection. In the reign of James TI., it 
was . ordained that no judge could sit or vote where 
either party was the father, brother, or son, of the 
judge. And again, by 1681, c. 13, applicable to all judges 
and judicatories in the kingdom, this distinction is ex- 
^nded to either father, brother^ or 8on4n4aw^ i, e. by 



76 I>£CLINATUB£. 

cansang^oiiuty or afiiaity, or where the judge is tmde or 
nephew to the pursuer or defender, and consequently to all 
intermediate degrees. Nor does it seem to make any change 
on the rule, that a judge stands in an equal degree rf rela- 
tionship to each party. But the relation of cousin-german 
is not a legal ground of declinature, nor qfflnUy in l/U caee 
of uncle or nephew ; and Lord Stair lays it down, that 
though " affinity to the wives or husbands of uncles, aunts, 
nephews, or nieces, affords no declinature^ yet, under fa-- 
thery ie comprehended granAfaiherj great grand/laiher/* 
&c* Mr* Erskine, too, observes, '< It would seem, that 
though the marriage which first created the affinity be- 
tween the judge and the party should be dissolved, the 
judge continues disqualified from voting in that party's 
cause, not only from the words of the act, but bom the 
reason of the thing ;" but there appears to be no reasonable 
ground for extending declinatures so fiir, and there axe two 
decisions in opposition to this doctrine. 
. 9* Iniereiiintheiaeue. — ^It is a rule, Mr. Erskine states, 
** founded in nature itself, that no man ought to judge in his 
Qvm cause ; and it holds though the judge have only a partial 
interest in the cause, e* g.intL question relating to a oft- 
partnery, where he is but one of several partners ;*' but, 
** where a company is constituted either by patent or act 
of parliament, by which a public benefit is intended rather 
than the advantage of the private adventurers,*' it is Mr. 
Erskine's opinion that " a judge cannot be declined in the 
cause o£ that company barely because he is a proprietor." 
And he infers, that '' the proprietors of any bank com- 
pany^ established either by statute or royal grant, may 
judge in the cause of that company." No such general 
rule, however, has ever been sanctioned in practice. On 
the other hand, there are two acts of sederunt, which have 
indirectly a strongly c^posite tendency ; only, it is allow- 
ed by all our authorities, to afford an equally good objection 
with a direct iniereatf *^ if the judge have a cause of his 
own depending, which must be decided by the same ruk 
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with that wherein he is declined, or, in law phraseology, 
Hfwet canrimUem eauaamV 

S. EnrnUg to either of the parties.'-^This is a sufficient, 
and indeed a statutory ground of declinature against infis- 
rior judges ; but, according to Lord Stair, it does not ex- 
tend to the Lords of Session, they being considered, with 
regard to such an objection, as &mni ewceptume vkajorea. 

4. From prit^U^^,—- as, when a member of the college 
^ jnstioe is cited be&vre an inferior judge, \66&y c 99* ; 
fadt if die plea of pnTil^pe is not pn^KHied, the infetior 
judge ikiay, and indeed ought to entertain and proceed ill 
the cause, to which he is otherwise competent. 

SecUnature may be moved either by the judge hiiuielf 
or by one tf the parties ; but the party by whom it is ittost 
generaHy ofieied is the defender ; and as dSatory defences 
a^onid be preferred in limine, before proceeding to the 
merits, so declmatnre should properly precede both, to 
avert an act of pronation ; ouly, it may happen that the 
objection has arisen in the course of the suit, as, for in^ 
stance, where, during the dependance, the judge has be« 
come brother<4n«law, &c. to the defender, in which case, 
the declinature would then be perfectly competent. 

Here, too, it may be observed, with regard to the privi- 
leges of peers and members of' parliament, that all such 
which tend to obstruct the course of justice in civil mat- 
ters, were abolished by 10 Geo. III. c. 50., whereby it is 
enacted, that any suit may at any time be brought against 
any peer or member of parliament^ their servants, or any 
other person entitled to privilege of parliament, which shall 
not be impeded or delayed by pretence of any such privi- 
lege ; but the person of a peer is exempted from arrest or 
imprisonment, in civil matters, constantly ; that of a mem- 
ber of the House of Commons, during the sitting of pariia- 
ment, and for forty days after prorogation, and for as many 
days before the day to which the parliament is prorogued ; 
and after a dissolution, the privilege continues for what has 
been termed a reasonable time. 
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'Hia jjiniidicijiii in civil mattenwu also very extensive 
-aiiiin some. zeqpeetB svpreaney befere tbe institution of the 
ID<mrt of Semiam, Tyhcttt various cuises which formeriyxame 
under his cognizanee, "were gradaally appropriated to thltt 
iQ0ttrt on accdunt of their importance or intricacy ; there- 
Um, it might have been sufficient on this oocasiaa. to limit 
the present detail to a negatiTc exposition of the cases in 
;i^hich tbe Court of; Session have an exclusive or privatise 
jurisdiction, > in contra-distinction to those ^ of which' the 
sheriff can competently take cognizance. However, itHn 
presumed that a brief enumeratibn of the description of ac* 
jtions, universally admitted to be tenable by the sheriff, and 
which are in practice brought before him, will render tUs 
branch .of the subject much moxe explicit and satisfiictoiy. 
^ It maj be premised, that in general- the sheriff at this 
4&y judges in all personal Mictions upon contract,- bond, bill, 
obligation, paction, verbal promise, or otherivise, to the 
greatest extent,' whether against the debtor himself or his 
representatives; in actions of rent, forthcoming, multiide* 
poindingi poindiiig of the ground, adjudications of land, 
when they proceed on the renunciation of -the apparent 
heir, and adjudications in implement ; likewise, in all posi- 
•sessory actions, such as removings, ejections, spuilzies, &e. 
^fid, in short, in all civil matters which are not by special 
Jaw or custom apjnropriated to other courts. He is sUso 
competent to the authenticating of tutorial and curatorial 
inveptories, and sealing and inspecting the repositories oC 
dying persons ; processes of cognition of debt and pa3rment, 
and to the registration not onlv of bonds, contracts, or other 



CIVIL JVlilSDICTION. ,79 

ileeds . wbSch bear ^ olanse of registration in the books of 
•any jadge competent, bat ef protesta npmi bills. 

But to be more particular, besides the class of personal 
and other actions alluded to, the following diversity of suits 
jHid proceedings merit more especial notice. 

1. J petUory acHon of mails and dulies.-^Thii action 
is competent not <nily to a proprietor who has a feudal 
right perfected by sssine, but to a simple diaponee or a»» 
aignee ; because, a right to the rents is inclitd^ nrtnally 
nnder a disposition of the lands, and consequently to an adp- 
judgeTt An adjudication being a judicial dispositioik And, 
because the pursuer in this acti<m founds upon right, not 
pcMMession, he ought not only to make the possessors of the 
ground, but the proprietors or liferenters, who are in the 
ci^nl pqosesaion, and finom whom the natural possessors de- 
rive their right, parties to the suit ; and he must support 
his claim by titles of property, or diligencies, preferable to 
those in the person of his competitorst It is directed 
against the tenants and natural possessors jof lands, for pay- 
ment of the rent remaining due by them for past crops, 
and for the full rent of the land in all time. cinniQg. 

2. A fOMeMory action of rnaUa. and cfti/ies.-— It is suffi- 
cient for the pursuer in this action to call the natural pos- 
4ieasors as defenders, and in questions with tenants deriving 
right from himself, he need prodnce no other title than hia 
own or his predecessor's sasine ; bat if a third party should 
appear in the process, invested with a sasine, to defend the 
possession of the present possessors, it will be ii^cflmbent 
upon the pursuer to instruct, that he^ his pijsdecessors and 
authors, have been in the possession of the rents for seven 
years immediately preceding, upon a sasine or lease^ and 
that thereby he has the benefit of a possessory judgment 
upon such sasine or lease ; which judgment has this efiect, 
that a person, though claiming under a right preferable to 
that of the possessor, cannot attain the possession until he 
-shall, in a formal process of reduction, get his competitor's 
ittle declared void* 
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Ia both these Motions, the quinqnentiiftl preacription, in* 
troduced by the act 1096^ c* 9, fomis an exeeptioa in jEa- 
r4mr of tenants, idio* are not liable for arrears of rent alter 
ipe years from their removing from the lands. 

3. An action ofp&inding the ground, — Any person hav- 
ing a debt secur^ upon land, or, as it is called, a dMium 
fundi, whether the security be constituted by law or pae- 
tioD, has a right of action, of poinding the ground, or dia- 
training the stoek, crop, and goods on the lands burdened, 
to effect his payment, even though the original debtor 
ahould have been divested oi the property in favomr of a 
eingttlar successor, after granting sueh security. It is 
therefore competent to an ammakrenter, for the arrears of 
inte»68t due upon his infeftment ; to a superior for his tea 
^uties^; and, in general, to all creditors in debts, which 
make a real burden upon the lands. It is, however, in- 
cumbent upon the pursue of such action, not only to make 
the tenants and possessors parties thereto, but also the pro* 
prietor, who has an interest to show cause why the dili- 
gence ought not to proceed* Where, then, the lands are 
held in wadset, it is the wadsetter, who as proprietor ml 
interim, must be called, and not the reversor. liVben de- 
cree is obtained in this action, and letters of poinding 
raised thereon, it is unnecessary to give the tenants a pre- 
vious charge, because nothing is decreed against them; 
neither is it necessary to charge the proprietor's apparent 
heir to enter, because, it is not the object of the action to 
make him personally liable, the lands being principally con- 
sidered, and not the heir. The defenders, not being made 
parties, as debtors to the pursuer, but as having interest in 
the lands affected by the diligence, the letters of poinding 
raised thereon are effectual for recovering payment, not 
only of the interest due at issuing the letters, but thereafter, 
so long as the pursuer is alive, though botb the proprietors 
and the natural possessors, cited in the action as defenders, 
should be dead or removed from the lands. Nothing, how- 
ever, can be poinded upon such diligence, but what belongs 
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either to th^ proprietor of the grouid inrliia tenants ; giiod8> •' 
tfaerefbre, brought upon Ihe hukb by stnuigers^ are not snb^ ; 
jected to it. 

4. Anciently/ when a tack was about to expite^ thekmd** 
lord of the ground yerbally iiltinutted to the tenant to re«* 
move at the next term of Whitsunday ; andpretious tcthat- 
term he appeared before the tenant's door with a wandin« 
his hand, which he brake .as a symbdl of the disscdution of 
the tacit relocation betwixt them^ If the tenant did not- 
remove voluntarily, the landlord, the second day after- the? 
term, expelled him brevi manu, or at least laid oat aolni»' 
of his goods, to complete the solemnity of jemoving. Henoe* 
arose many quarrels, violences, and breaches of the peace ;' 
to remedy which, the statute 1566, c. 39* was made^ 
whereby a special form of warning is prescribed ^ and tbe^ 
whole oxder of removing must be used forty dvyM be£6Mi> 
Whitsunday, though the term of the iah should be Martian 
Bias or Candlemas ; because, as Whitsunday then was, andb 
still iSf the ordinary term of entry over the greatest part ot 
Scotland, tenants would not otherwise have had a reasonable 
time to provide themselves in . another farm. The forty 
days are so computed as neither to include the term day^ 
nor the day on which the warning is issued i and by aet* 
1690, c. 39, the legal term of removing is declared to be. 
the fifteenth day of May. The ceremony proceeds upofe^ 
the landlord's precept, which ^lust be executed against th^ 
tenant personally, or at his dwelling-place ; also, on the 
grounds of the lands, and published at the parish churehv 
by reading the same audibly Bt the most patent door, im^. 
mediately after the forenoon's service. This is the founda* 
tion ef an after action of removing before the judge-ordi-. 
nary. 

Sat by act of sederunt of the Lords of Council and 
Session, 14th December 1 766^ it is declared, that it shall 
be lawful to any heriror, or other setter of a tack,* in his 
option, either to use the order prescribed by the above act 
made in the year 1555, and thereupon to pursue a removing 
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wA-fgeotum^ optobiuig^liis^aotiofa of mmoraigbefiovQ*^ 
jttdge-wdiiuay ;- and sucb action being called before ihk 
judge-ordinary, at least forty days before the term of Wbit- 
wniMlay^ bhall be> held' as equal to a warning executed in 
temsW^lie said^sttttute' 1S66. This snmaians is exeoated 
agdnsC the. tenant, and it must be called in court forty 6mm 
dvfs befoce the term of Whitsunday, in the year in which 
the tenant's lease expira; und when the action is cdUed 
iA'^ftbitence^* decMe of removing is immediately pronounced ; 
but'if acppcanuice be made fbl* the tenant, he will be heard 
ift his defence, but^ he must, iOUe omnia, find caution for 
the violent pt«fitl9. - When decree is pvonoonced in this ac^ 
tion, and beoomes final, a precept will be issued, on which ^ 
wiJriiiil forty-eight hours, the tenant may be removed. A 
hndlovd's title to prosecute a removing, whether good or 
bud; eanUDt be questioned by a tenant who derives his right 
Snim him ; but if the proprietor is to iosist against tenants 
or possessors who derive their right firam others, sasine is 
a necessary title in a removing, unless the pursuer's right 
ia'ftunded on the terce or courtesy, these being legal rights 
perfected without sasine. A sasine is of itself a sij^cient 
title for removing possessors who cannot show a better; 
but if the defenders have a real right in the knds, th^ sa- 
sine b not held as sufficient, without producing the relative 
eharter ; and the pursuer must stand infeft, not only before 
the action of removing is commenced, but also before the 
^te of the precept of warning. Mr. Erskine, neverthe* 
less, is of opinion, that a bare disposition to land^ carrying 
an express right to mails and duties, ttititles the disponee 
to remove tenants as a necessary consequence. In- either 
ease, a co-proprietor, or one who has only a joint interest 
in a land estate pro indiviWf cannot individually remove 
tenants, as in the case of joint purchasers, co-heiresses, and 
of a widow entitled to a terce. A tacksman of a colliery 
may be sued to remove summarily without warning, De- 
cember 13, 1767. 
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" Tkk inks Mi dmto hf die met o£ Mdcntnt 9H so tism 
pie and complete/ that they answer all tbe purposes of'tkie 
old rtgwiatioikMy aad will^ on that account^ be adopted in all 
nemorii^ wheie.tliete is no obligation in the lease ohtigiag 
the tenant to cemove ; for^ where there is lut obligation of 
that kind^ the act provides a remedy Cor eafoircing the fe« 
moving, equally simple nnd certain in the intimation whioh* 
it gives to the tenant. It declares, that an heittor, whese 
the tenant is bound by the lease to remove, may raise let. 
teis of homing on the tack; and having changed the tenant 
on these letteins farty^ days preceding the term of WhitsmiM 
day in the' year he is to remove, the sheriff, on prodnctioa 
of die tack and honung, mnet eject ihe tenant within siac 
days after the term of removaL The act of s^denmt tut* 
ther declares, that where a tack is assigmed, and the assig*' 
nation not intimated by an instrument, or where the lando 
aie subset in whole or in. part to subtenants, such homing, 
executed as aforesaid, or where process of removing and de« 
creet is obtained, or where warning in terms of tbe act 
1555, is used against the* principal or original tacksman^ 
the same shall be efiectual against the assignees t»r subte« 
Hants one or more ; nor is the effect of a warning lost either 
by the death of the landlord or tenant. The statute ez« 
presses, <^ lands, mills, fishings, and possessions whatso^ 
b¥sr ;" and it has been found that a warning to remove 
from fishings must be given within the same period as in 
ease of lands ; but it does not apply to houses, though in the 
country, it being sufficient if the warning is gpiven forty 
days before the ish, whether Whitsunday or Martinmas ^ 
only if any portion of land is annexed to a house, the warn- 
ing requires to be precisely in terms of the statute* 

When the action is founded upon the act of sedeitinl 
1756, it has been determined, that it is not competent be- 
fitre the Court of Session in the first instance, and must be 
brought before the judge-ordinary ; — ^Cameron of Lochiel 
against tenants in 1804 ; but where the action is founded 
upon a breach of one or other of the material stipulations, 
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ia virtae of irritant chases, it is competent befldire the CSoitrt 
of Session prima inat'aniia^ as well as the judge-ordinary'* 
The prominent featore of distinction betwixt a removing 
and an ordinary action^ is^ that in the former, the defender, 
^ before he be admitted to plead any defence against the 
lemoving, which cannot be instantly verified, mqst give 8e« 
cnrity to pay the violent profits to the porsuer, in case his 
defences should be repelled/ Erak. 

It may here be observed, that summary removing with-' 
out any warning, is allowed in all cases when the pos- 
sessor has no legal title of possession ; that it is also com- 
petent against debtors possessing lands adjudged from them, 
at the instance of the adjadger ; against possessors of lifew 
vented lands, after the death of the liferenter, from whom 
they derive right ; (only if the liferenter possessed by tacks- 
men, they can only be removed against the then next term 
of Whitsunday ;) and against the disponer of lands, at the 
instance of the disponee, if the disponer is obliged to enter 
him at a precise term. The summonses, in all such cases, 
vary only in the narrative, as the subscription and conclu- 
sion are uniform in the whole. 

On the other hand, the heirs of a liferent tacksman may 
be summarily removed, but in so far as the tenant has la- 
boured and sown the ground, his representative must either 
be indemnified or allowed to reap. It is in like mannej; 
declared, by the act of sederunt last mentioned, that where 
a tenant shall run in arrear one full year's rent, or shall desert 
his possession and leave it unlaboured, at the usual time of la- 
bouring, in these, or either of these cases, it shall be lawful 
to the heritor, or other setter of the lands, to bring his action 
against the tenant before the judge-ordinary, who is em- 
powered and required to decern and ordain the tenant to 
find caution for the arrears, and for payment of the rent for 
the five following crops, or during the currency of the tack 
if of shorter endurance, within a certain time to be limited 
by the judge ; and failing thereof, to decern the tenant 
summarily to remove, and to eject him in the sam^e manner 
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«8 if tlie tack was determined and the tenant legally waini. 
ed in terms of the act 1555. The security enjoined being 
granted, the tenant is allowed to retain his possession ; bat 
on every future failure, diligence by homing and oaptton 
may .proceed upon the bond of caution against the tenant 
and his cautioner. Failing of caution being founds the te- 
nant will be removed upon the sheriflPs decreet. 
- Again, it is also declared, by the act of sederunt, that 
where a tenant hath irritated his tack, by suffering two 
years rent to be in arrear, it shall be lawful to the setter 
or heritor, to declare the irritancy before the judge ordin- 
ary, and to insist in a summary removing before him \ and 
it shall be lawful to the sheriff, or steward-depute, or their 
substitutes, to find the irritancy incurred, and to decern 
in the removing, any practice to the e<Mitrary notwxth- 
standing. 

In both events, the tenant remains liable for the rents 
and arrears, and for which a claim may be introduced in 
the action of irritancy or declarator; or made the ground 
of a sepuate proceeding. 

And it is moreover declared, that no bill of advocation or 
suspension of a decreet in a process of removing, be passed, 
otherwise than by three Lords in time of vacation, and by 
the whole Lords, in presence, in time of session ; but if 
three Lords are not to be easily had in vacation time, the 
Lord Ordinary on the bills may sit from time to time, till 
the complainer shall have an opportunity of presenting his 
bill to three Lords, or to the Court. Upon the bill being 
passed, or within ten days after the date of the deliverance 
thereon, the complainer must find caution, not only for im- 
plement of what shall be decerned in the advocation or sus- 
pension, upon discussing thereof, but also for damage and 
expense, in case the same shall be found due ; failing where- 
of, it will be held as refused, and the action or execution 
proceeded with as if no such bill had been presented. 
Such bills of advocation or suspension, and removing, brought 
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before the Court of Session, m the first instance^ to be pro^ 
ceeded with, and determined summarily. 

5. Tacks frequently contain an irritant clause or stipu- 
lation, to the effect, that if two, or even one year's cent shall 
remain unpaid for any specified time, after the convention- 
al term of payment, the tack shall ipso /octo .become void 
and null, &c. ; bat in this case, a process of declarator of 
the irritancy, before the sheriff, or sapreme court, is-«e^- 
idte, and by virtue of the decree, the tenant is ejected. .; 

The like provision or irritancy, is often introduced into 
leases, against the tenant's subsetting the whole or any part 
of the farm, and in the event of contravention a similar pro- 
cess is necessary, and if the fact charged is established, de^ 
cree of declarator and removing, will of course pass ; but 
it may be averted, by the subtenant's relinquishing posses- 
sion and rescinding his rights before decree. 

Again, should a tenant, who hsts entered into lease, iail 
to possess, stock, and labour bis farm in terms of it, and the 
landlord is desirous that he should do so, he may institute 
an action before the judge-ordinary, for having the tenant 
decerned and ordained forthwith, to enter into possession, 
to stock and labour the farm, and to perform the whole 
conditions of the lease, which decree may be enforced by 
imprisonment ; or if the landlord wishes to get quit of the 
tenant, be may introduce into his libel a deckratory con- 
elusion, that unless the tenant instantly enters into posses- 
sion, and properly stocks and sows the .farm, his title, u^- 
der the lease, shall become void and at an end, and that he 
shall be found liable in damages, &c. and a decree .there- 
ujK)n will have the efiect to remove the tenant, and to ob- 
tain damages. 

6. Tenants are bound to preserve the planting i^on their 
farms, by stat. 1698. c. 16. which ordains, *^ That all te- 
nants and cottars, shall preserve and secure all growing 
wood and planting that is upon the ground they possess ; 
that none of it shall be cut, broke, or pulled up by the 
roots, or the bark peeled off any tree, and that under the 
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pain^ to be ezi|cted by tliei]> nM»ter alknwly, of ten pounds 
Scots for each tree within ten years old, and twenty pounds 
Scots for each tree that is above that age ;*' the tenant 
beings *^ he^l liable for his wifey children and* servants, 4r 
any other within his family that shall coatravene the act /' 
therefore aa action is cobipetent before the jodgtf-ordinaiy 

for these penalties if inonxxed* * ' ' 

And as relative to this snbjeet,^ the ftttowing piovisieds 
of the Stat. 1^86. c. S9» which may also be enforoed by the 
sheriff, mwt attention ; *^ That hereafter no perMm wImU 
ever shall cat, break, or poll np ai^ tree, or .peel the bask 
nf any tree, nader the pain of ten pounds Scots for eaisli 
tree within ten years old, and twenty poonds- Scots for elMh 
tree that is above that age, and that th^ havers or osers^f 
the timber of any tree that* shall be so cul, broken, or paltt 
ed up, shall be liable to the same penalty, except he esu 
produce the person firom whom he got it, and if the peiBon 
that shall be so coqvicted, be unable to pay the fine, thin 
he shall be decerned to work a day for each half meik ov^ 
tained in the said fine, to the heritor whose planting ahaH 
be so cot or broken.'* As likewise, ^ statutes and'Ordaii|S^ 
that no person shall break down, or fill up any diteh^ hedge, 
or dyke, whereby ground is enclosed, and shall not leap, ar 
suffer their horse, nolt, or sheep, to go over aiqr ditchp hadgtf 
or dyke, under the pain of ^10 Scots Miei gnoHe^ ; tha 
half 'whereof to be applied to the heritor, and the othft 
half for the mending and repairing of bridges andhigbwi^ 
within the parish, at the sight of the sheriff, steward, 4ar 
justice of peace, before whom the ceatraveners ahaH be 

pursued.'' ' 

These penalties, must be held as exclusive of the valua 
of the trees cut and earned away, and damage sustained in 
every respect by any of the operations referred to ; but it 
is* presumed, the wanton perpetrators of such injuries^ .anA 
the abstracter of timber trees, &c. would be liable to aosi^ 
minal prosecution, at the instance of the party sufferings or 
public prosecutor. 
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. ;. 7* Fwtber, by tb^ act of J^mes YII. parL 1. sew. 2. 
,c. 11. it is statute .and ordained, ** That all heritoray liib« 
.renters, .tenants^ cottars,^ and other possessors of lands or 

houses, shall cause herd their horses, nolt, sheep, swine^'and 
' goats, the whple year, as well in winter as in summer, and, 
'in^the night time, shall cause keep the same in houses, 

folds, or inclosures, that they may not eat or destroy their 
.jieighbour's ^grounds, woods, hedges, or planting ; certify- 
:iQg such as contravene, that they shall, pay half a merk 
J^iies .qmtiea for every beast they have going on their 
.D^hbour's ground, by and attour the damage done to the 
igrass.or planting ; and declaring, that it shall be lawful for 
{the. heritor, or possessor of. tbe.ground to detain the said 
^beasta ufttil he be paidof tht said half merk, for each beast 
£>und upon the ground, and of bis expenses in keeping the 
isame." 

' It is therefore customary for the persra suffering to pro- 
secute the owner of the bestial for the penalties and dama- 
ges, whether they are seized and detained or not. The pos- 
sessor of the grounds on which the cattle were seized might, 
^hy our. most ancient practice, carry them off brevi manUj 
^without a sentence, to any house or field belonging to him- 
self, wad detain them for twenty-four hours. If the owner 
did not, within that time, appear and make his claim, the 
possessor might insist to have a value fixed, by the stated 
appraisers of.the barony, upon the damage he had sufiered, 
including the maintenance of the. cattle from the time they 
'wej» seized, and might retain one or more of them for him- 
self, in proportion to the appraisement, restoring the rest 
to the owner* Though the act 1686 does not expressly 
confer aright of detention for the damage, yet as thatxight 
existed by usage prior thereto, it may be safely concluded, 
and is .generally allowed, that that right is still vested in 
the ppspefisor, as the obvious intention of the act of parlia« 
ment was, not to weaken but to strengthen the possessor's 
right. The poinder, Kowever, must put the cattle into a 
fold, or other place, where they may hay^ provender and 
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Tv&ter, aod recently acqiuunt the owner tliereof, 
. he will iDciir the pains ofa apnlzie* . . 

8. Where lands are astricted or thirled to a particular 

• mili^ to which the possessors must carry the grain produced 

• on the astricted lands to . be grinded, on payment of such 
' duties as are either expressed or implied in the constitution 

• of the right, the mill is called the dominant tenement, and 
' the lands astricted, the servient ;. or the astricted lands are 

itehominated the ihirlf or the 8ticken,.and th^ persons 8ub« 
jected to the astriction^ the suckeners. Whep the suck- 
' eners then abstract or withdraw their grain from the mill, 
the proprietor of it, and his tenant therein, have actiim 
•Against them for the value of the abstracted multures, in- 
cluding sequels or servants^ dues ; in which action the ten- 
;aais goilty of the abstraction must not only be called as de- 
fenders, but also the proprietor of the astricted. lands, (if 
he is not also proprietor of the mill and thirlage,) fpr his 
interest ; because, if he is. not . m^de a party, the djscree 
will not bar him from an immunity fi-om the tjiirlage by 
prescriptic^. The quantity pf abstractions is frequently 
referred to the abstracter's oath, although the pursuer is 
entitled tp adduce other proof if he is inclined. 

0. By various acts of parliament, viz. 74th act, 6 pari. 
JamesI V. jand 4l8t act, 1 sess. 1 par. ; 17th act, 8 ses. 2 parL 
Charles II* ratified and continued by the 39th act, } pari. 
James VII* not only parks, hedges, ditches, and other inclo- 
sares, are ordained to be made by all heritors, liferenters and 
wadsetters, under certain penalties, but also, for their encou- 
ragement, they are allowed,at the sight of.the judge-ordinary, 
to tpm about the highway for their conveniency for 200 ells: 
and the justices of peace, and other judges ordinary, are au- 
tbpjrised, in case of uneven marches between an heritor, who 
meditates an inclosure^ and a contiguous neighbou^ng herir 
tor, which hinders the completingithe inclosure in an. equal 
line, to visit the ground, and adjudge such part of the on? or 
9ther heritor's ground as; opcasions the incoiiveniency be- 
tivixt them, from the one heritor tp the pthpr, 9P s|s it may 
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leaat to the prejadice of either party, and to ordain the 
dyke, &c. betwixt them to be the march in all time com- 
ing*; and the parts to be adjodged respectively from the 
one to the other, being estimated to the just avail, and com- 
pensated pro tanto, to decern what remains incompensat- 
ed of the price to the party wanting the same ; dndaring 
the parts so adjudged hinc inde shall ronain and abide 
with the lands and tenantry to which they axe respective- 
ly adjudged, as parts and pendicles thereof in idl time 
thereafter. This action being bronght into court, and the 
defender not appearing, or although appearance is made for 
him, and no invincible objection proposed, the sheriff will 
appoint and ordain proper persons to visit the respective 
grounds, and to give their opinion upon the price, value, and 
qualities thereof respective ; and grant warrant for sum- 
moning witnesses for proving the rentals, and the appretia- 
tors and measurers to depone upon the reports. Thereafter, 
upon advising thereof, he will ascertain the value of the 
respective grounds and the extent of the same, and adjudge 
and decern the said parcels of ground belonging to the de- 
fenders to pertain and belong to the pursuer and his heirs, 
as part and pertinent of his land in time coming ; and also 
decern and ordain the pursuer either to give the respective 
defenders equal quantities c^ ground next to their own, ac- 
cording to the quantities to be inclosed, or pay them the 
price and value of the said pieces of groupd in money, in 
proportion to the proven value of each acre. 

The straigfating is not limited to small parcels of ground, 
but embraces those portions from which the inconveniency 
results, though they should amount to several acres, if they 
lie upon an extensive line of march.- But the statute does not 
seem to admit of breaking materially upon small proper- 
ties, or the taking from them an undue proporticm. Marches, 
too, may be straighted, even through entailed estates, on- 
ly the land received in exchange must be fettered with 
the same irritant and resolutive c<mditions as affected that 
cut off firom the estate ; or, if a pecuniary compensation is 
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decreed, it should be tailzied, or employed on the lands in 
the same manner. 

10. By act of Charles II. par. 1. ses. 1. c. 41. it is statute 
and ordained, ** That where inclosures fall to be upon the 
border of any person's inheritance, the next adjacent heri- 
tor shall be at equal pains and charges in building, ditck- 
ing, and planting that dyke which parteth their inheritance ^^ 
consequently every proprietor of an estate . has it in his 
power, by force of the act, to compel the conterminous hen-* 
tor to concur in the erection of a suitable fence, although 
the judge may no doubt withhold his Interposition, if it is 
made appear that the application proceeds from vexatious 
or vindictive motives. The execution of this act, is also 
committed to sherifis and stewards, justices of peace, bailies 
pf bujghs, and all other judges, but it does not extend to 
feuars who have not above five or six acres each. Should the 
parties difier as to the description of fence, the judge will 
determine that point, by ordering an inspection by, and a 
report from persons of skill ; and in the event of the march 
being a rivulet, which is not of itself a sufficient fence, a 
proper one may be built, if practicable, but the stream 
ought to ** run upon a space within the dyke, and a space 
without the dyke, that either party may have the benefit 
of watering thereat/' It follows of course, that a proper 
requisition should be made upon the neighbouring heritor 
to concur, for subjecting him in his share of the expense ; 
but, although the fence was not originally built at mutual 
expense, the obligation to ujphold applies. 

11. When lands lie ronrigg, t. e. when the alternate rid- 
ges of a field belong to. different proprietors, the act 1695, 
c. 23. commits the division of such lands to the sheriff of 
the county, or justices of the peace ; and in an enlarged 
sense sanctioned by practice, this is competent where the 
properties of the several contiguous heritors are interspersed 
even in divisions of acres ; but it does not apply to <^ bur- 
rough and incorporate acres ;" nor does it extend to plots 
of ground exceeding four acres. The mansion house (if any) 
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must be respected in the divisidn, nor can office-houses be 
included ; and the allotment should be made as suitable as 
possible for mansiob-houses and policy. Current tacks are 
no impediment to the division ; the tenant being bound to 
accept the new ground in place of the old, without the ne- 
cessity of his being made a party. Small portions of lamd 
within the limits of a greater estate, not properly mnrigg, 
have been found not to fall under the act ; and where the 
first and third of four small properties pertained to one per- 
son^ and the second and fourth to another, the act was 
deemed inapplicable ; but it has been found, that where se-> 
veral small feus^ intermixed with others, have come into the 
bands of one proprietor, a division of them, and the inter- 
sected parcels, as runrigg, was competent ; and the division 
has also been sanctioned, at the instance of feuars against 
their superiors, though the feu properties are not in division, 
(the feuars assenting,) and that even although the lands be 
contiguous to a burgh of barony, without regard to the pre* 
vious lodil possession of individuals. 

12. A landlord has, in security of his tack duty, besides 
the tenant's personal obligation in the lease, a real right ia 
the fruHs of the ground, and in the cattle brought upon it 
by the tenant. The com and other crop are hypothecated 
for the year's rent of their growth, and the cattle, for one 
year's rent after another successively ; which last right of 
hypothec subsists for three months after the last conven* 
tional term of payment, i. e. if the year expires at Whit- 
sunday, it must be made effectual by warrant, before the 
Lammas immediately following ; or if at Martinmas, be- 
fore the Candlemas thereafter ; and where the cattle have 
been carried off within that period, the landlord must bring 
bis action against the poinder, before the expiry of the three 
months, in order to preserve his claim* This right too en- 
titles the landlord to recover all corns carried off from the 
tenant, either by legal diligence or voluntary purchase, and 
even from a purchaser in a public market, if there is ground 
to suspect collusion ; only, th^ crop of the present yefir. 
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cttiiiot be bjrpothecated for the rent 6( Ibst year ; but all 
the corn on -the farm at the time, may be retained as a se^ 
cvrity for the rent of the current crop. Accordingly, when a 
creditor nu^es a poind of a tenant^s effects, before the term 
of payment of the rent, he must consign* or find cautioa: 
for that of: the current year ; but if after the term, he be* 
hoves either to pay the rent, or leave untouched, corn to 
the value of it. At the same time, if the landlord suspecta 
•ither the tenant's circumBtances, or his management, he 
may, by sequestration, make his right, irhich was before 
general upon the whole stock, special upon every individual,, 
thus imposing a legal nemis against the sale or transference 
of any part, and when the term of payment arrives, a war- 
rant to sell will be obtained for paynaent of the tack duty. 
All these objects are accomplished by a petition or summary 
application, expressive of the special facts of the case, with 
the appropriate conclusion. i 

TVhen lands are subset, the right of hypothec will be 
liffected by the situation of the subtenant. For instance, If 
there has been a power to subset, or. the landlord has known 
of the sub-lease, payment by the subtenant to the principal 
will exempt the crop from the claim. of the landlord. 
< A similar hypothec exists for house-rents over furniture, 
und the goods in shops, the instruments of manufacture, &c. 
in mills, warehouses, and the like, and which, though neces- 
sarily general, may also be made special by a sequestration, 
although it cannot any how affect purchasers in a shop 
whilst it is kept open. 

' From the |M'escription of the present bankrupt statutes, 
a landlord will now find it more eligible, in the case of a 
poinding of his tenant's effects^ to claim his legal rights be* 
fore the Judge-ordinary, who falls to direct the order of sale, 
than to obstruct the proceeding3 of the messenger or officer, 
by preferring an application to that effect in due time ; an4 
it will be adverted to, any how, that revenue duties prevail 
over the landlord's hypothec. 
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' 13. A penon haytiig hit propertj eneroadied upon in 
anj shape by another* maj, upon application to the fllieriii^ 
bare a stop put to it hj an linterdict, Ull the matter i$ ju- 
dicially inquired into* and if it shall appear, from a Tiaita* 
tlon hj the judge, or the report of aurvejrors or inspectoriy 
named for the purpose, that an encroadiment bas tiedceni 
place, he may ordain such to be removed or remedied, and 
prohibit and discharge the aggressor ttom a rq[>etition. 
' 14. By the act 1672. c. 2. tutors or curators of any pu*^ 
pil, minor or furious person, are ordered, before acting, to 
ittake up an inventory of the wbole estate, heritable or 
moveable, which belongs to a minor, at the nght of a jiidge; 
and in the presence of the nearest of kin, on the part of the 
father and mother of the minor, atid three duplicates of the 
Inventory are to be subscribed by the tutor or curator, and 
by the next of kin, or by a delegate appointed by the judge*^ 
ordinary, and to be produced before him. After being sign<* 
ed by the clerk of court, one duplicate is to be delivered to 
the next of kin by the father, another to the next' of kin 
by the mother, and the third to the tutor or curator. If^ 
after completing the inventory, any other property or estate 
be discovered, or shall be open to the minor, it is to be ad^ 
ded to the former inventory within two months, the same 
forms being observed. The penalty for neglect is, lai. 
That no expense incurred in the affairs of the minor shall 
be allowed to the tutors ; and, 2d, They are accountable for 
omissions, and may be removed from their offices as suspect, 
by an application to the Court of Session* 

A tutor, nominate by the father, being entitled to the 
charge of the pupil's person, it is competent for him to ap 
ply to the sheriff, by summons or complaint, for that pur- 
pose, particularly when the mother has entered into a .se* 
cond marriage, or the ward is of age for receiving edu* 
cation. 

The duties of the office continue until the child arrives at 
puberty. During this period the pupil has, legally speaking, 
no person ; he is held to be incapable of acting or of con- 
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tlMing^..tlit.tttter» therefore iUpplksihtft defect; and all 
arts end deeds are done bj the tulor alone; henee also the 
person of the papii is under thepoirer of the tutort except* 
ing in the Cfllse of a tutor at Iaw» who isabo the heir of th^ 
popil, wrhen the person of the pupil b in the power of the 
nest .cognate. 

I A tutor may sue f(H:, receive and disehsrge, all sums of 
money due to the pvpU, rents, intereit, or even principal 
snms, when that is requiaite, and he- most use dU diHgenco 
sfiaihst' the debtors of the ptfpil ; he maj remove tenants 
dad grantieases, but for the period onlj of 'hi4 own office, 
al least so it is understood. But the tutor cannot sell the 
heritage of the pupH, nor feu it out, unless the affairs of tha 
pupil require die sale for the purpose of paying debt ; • and 
in that event, he must have a decree of the court to aalho- 
rise the proceedings, in which the state of the pupil's affaiiu 
win be hnd before the court 

. Tutors may submit ail questions relattv« to moveables, 
and the decree arbitral will be efiectaal against the pupil. 
The tutor may lend out the money of the pupil on heritable 
security, or take heritable security for debts due to him > 
hat these acts, in case of the minor's death during minority, 
do not alter the succession of such property, nor circom* 
scribe the power of the minor over it. 

Tutors cannot be auctwes in rem stiam, they cannot in- 
tarpose their authority to any deed in which they have 
tiM»naelves an interest, nor can they acquire rights affecting 
tibe estate of the pupil. As to ttUom at law, and tutors da^ 
^e, see Sherds Ministerial Duties. 

Ifi. When a minor intends to put himself under the di« 
nation of curators, he must, in terms of the act 1555. c. 35. 
and 28th June, 1672, raise and execute an edict of cura- 
toiy, citing two of his next of kin upon father and inother's 
side, personally, or at their dwelling places, and all others 
having or pretending to have interest, edictally at the head 
borough of the jurisdiction where his^ lands lie, to appear, 
on nine days warning, before bis own judge-ordinary, to 
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hear and see curators given to bim. Thoie wii6:are wiH* 
ing tp undertake the office, must sign their aeceptance, gtte. 
their oAth de^fideHy find aecuritj, and give up- inventories in^ 
the same way as tutors nominated. The. diet of appear*; 
ance being elapsed, and the edict called in court, if no ap». 
pearance is made for the nearest of kin, which is generaUjr. 
the 'case, the minors present themselves at the bar with 
their procurator, and emit a declaration before the judge»! 
bearing that they are past the years of pupillarity, and that: 
they make choice of A. and B. as their curators ; upon.which: 
a minute to that effect, and that the persopB elected shall, 
not be liMe HngiUi in «o/tc(tim, .but each only for his ova 
actual int'rombsions, is* subscribed by the minor. . The per*, 
sons so chosen and accepting, compearing also at the bar,* 
the sheriff takes their oaths dejideli admini8traM9ne qgkii ; . 
the acceptance and oath being signed by them and the she-; 
riff, and they having found caution, an interlocutor. to thisr 
import is pronounced : ^* In respect of the caution found,, 
authorise and appoint the persons before named and design*-^ 
ed to be only curators to the said minor .tam cul lUes qutm 
ad fiegoHa^ during the', whole years of their minority ;" and . 
there is usually a third person of respectability delegated^ 
in absence of the nearest of kin, to concur with the cura* 
tors in making up inventories of the minor's means and . 
estate; three duplicates of which being reported to ilie 
sheriff,' he interpones his authority thereto, ordains^ them*, 
to be recorded in bis court books, and subscribed by the. 
clerk of court, in terms of act of parliament. Should the: 
minor live at a distance, a deed of nomination of the cunu . 
tors, executed by him, behoves to be produced, and if need 
be, a commission may be granted for taking the acceptanee 
and oaths of the curators. 

16. After the expiry of the office of tutory and curatory, 
an action of count and reckoning is competent, at the in* 
stance of the minor pubes^ or major, against his tutors and 
curators ; and, on the other band, an action of exoneration 
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is eonipetent to them against him, after attaining popiltui* 
tj olr majoritj. 

- 17. An apparent heir has the privilege' of deliberaJiiig 
for a year, as to the propriety of entering heir to his ances- 
tor or predecessor, and he is entitled, upon his bare right 
of apparency, to have an action against the custodiers o^ 
the title deeds, and other dbcnments which pertained to 
the deceased,' for exhibition thereof^ ad deliberandum, and 
it extends to all deeds granted to or by the ancestor to 
whom the heir has to complete his title ; but an irredeem* 
able disposition, or an entail^ by which the ancestor has 
been divested, though no sasine has followed on it, affords 
a good defence against this action. The heir, until his ac- 
tual entry, cannot demand delivery of his ancestor's titles, 
nor payment of any debt proved by writings to be due to 



18« Where a pursuer dies before the conclusion of a suit^ 
anactionof transference, called acMw, was formerly neces* 
sary at the instance of his heir. But by the act 1693. c. 
15* if the heir has completed a title to the subject in dis- 
pute, by service or confirmation, or has right by a convey- 
ance, and produces his title in process, he is at liberty to 
insist. On the other hand, when the defender dies, 
his heir must be cited on a transference called pa^&ios ;. 
which, however, is only competent after the onntM deltbeT" 
audi, or after the heir hss lost his privilege by intromis- 
sion, or the acceptance of a conveyance. Unless such pas- 
sive title is made forthcoming, the action cannot be brought 
within- the year $ and even then it must be preceded by a 
general charge to enter heir. 

19. Where a process is allowed to remain for the space 
of a year and a day, without any active step being taken 
in it by either party, it is said to fall asleep, and it requires, 
to be revived by a summons of wakening at the instance of 
either party, and in the event of one of them having died 
in the hiterim^ it may beat same time transferred against 
his representatives, both heirs and executors, whether in 

a 
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. die cftptdty of aecreditadr legal repnaeabiUYe^ 
passive titles* 

^. It eftea hftppens that a penm nrnj iiaTs a collater- 
al or partisd iiiterei^ in a writiag^ and immediate use fwr 
it^ to support his title or defenoe in otJier actioas^ in wkicli 
ease^ an action of traDsamfit is competait against the per* 
son in whose castody the writing Kes^ &r exhibition of it, 
that a transcript of it may be jodicaUy nnde oat, Teiified^ 
and deli ve re d to the parsoer, or pa^y so denuuviiiig it* 
The pnrsner's title is cosnnoaly aa obligation on the definw 
der to grant snch ; but without that obligation, aa action 
lies, if the pursuer can numifest an interest in the writing f 
only, in this letter case, he most defray the whok expense* 
Those chieBy interested in the deed, whether geanter or 
their representatives, must either be made parties to the 
process, or consent to the demand. All others who pretend 
interest may be cited edictally. After the writing is pro- 
duced in court, a dtipiieata of it is made out, collated aid 
signed by the clerk ; and which ia by die decree interponed 
die];eto,declared to bear as fi^l'&ith asany other extractfrom 
the record of court* It appears theiefore, from the anahigy 
4f extracts, that a transumpt whether by the supreme, or aa 
infSerior court, will be sufficient in all ordinary cases.; but 
where the transumpt has been obtained from an inferior 
court, the original must be produced, even although the 
pursuer should forego the plea of &lsehood. 
*S1* As fbrmeriy explained, an appairent heir of a debtor, baa 
the benefit of the annus ddiberandi ; but he may, netwith- 
standing, be charged to enter heir to his predecesaor, upon 
letters of general charge firom the Coort of Session, within 
forty dtgyB, and upon his granting a rennmciatioii to enter 
heir, so as to evade a passive title, the creditor may ob-* 
tain a decree eognUumis catMa, declarative of the justness 
of his debt by the deceased, and thereupon obtain a decreet 
^of adjudication contra keredUaiem jaoeniem £t bona ma» 
bilia ei immobilia which pertained to his debtor at the time 
of his decease, in terms of and conform to the 19 act* 3 ses. 
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perior of the luib tkiut a^adged, is laid vndnr the Mine 
Mipldaa to enter the adjndger as befote, in the case of 
impiiskiga. This speeies of adpidicatioD isiedeemable fay 
say coi^djadgiaig oxeditor, either of the deceased himself^ 
or of the heir leaounciQgy by the act 1661. c. 08, withia 
tea yeast ; but the heir who lenonnees, cannot be restored 
nor redeem, if he be not a nunor. 

2S. Wliere a person grants a disposition of sale, or heri* 
table bond and disposition in security, or some eqaipottenl 
deed, bat defective from the want of pvoonratories of rosig- 
nstimiy or preeepla of sasine, the grantee may lead an ad« 
jndiealion, in implement before the sheriiF; or apea 
. the graater's death, ezeeate a general charge against his 
spparent Jieir, to enter within 40 days, and thereapon ad^ 
jodge, in Uke manner ; in either of which cases, there is no 
place te a legal rerersion, or right of redemption, unless 
these is a convetttiomd revexsiatt in tke deed. Onthesame 
ipmmd, the tetraciua feudaUg^ or option competent to the 
snpcrior to redeem upon payment of the debts to the value 
«f the lands, can have no place, and no other adjadieatioh 
can be prcfervsd pari pasmi with them*. 

23. By the edict na^tUe^ cauptmesj siabularHf of the 
Roman Pxetor, which is with some small variation adopt<« 
ed by the law of ScotlaDd, an obligation is induced, by a 
traveller's entering into an inn, ship, or stable, and there 
4lepoaiting his goods, «r patting up his horses, by which 
tks inivJiLeeper, ship-master, or stabler, is bound to pre- 
serve for the owner, whatever is entrusted to his care, 
it extends to vintners in burghs, househoIderB 1^0 take 

* It is the general practice, and indeed enjoined by adiiL rem 
fuL 17^^ where decrees of adjudication cqgtutionu causa, or in 
implement^ are pTonounced by the sheriff^ to get the abbreviates 
of them signed by bim^ and recorded in the bill-chamber as law 
Erects ; because where they have no abbreviates^ the Court of 
tiessibn refuse to grant letters ofhomii^ upon them agiunst 

H 2 
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in lodgers, cairiers^and to proprietara Qf stage^oiuihes. It if 
«n obligHtion the creature of the kw itself; for the bare 
lact of receiving the goods^ lays theoi under it without co^ 
Tenant ; but it is limited to what is done in the ship, inn, 
or stable ; for if the goods be stolen or damaged aftcnr they 
are carried off.from thence, and so no longer under the de- 
positary's eye^ he is no farther liable* The action is usu- 
ally laid for the restitution or payment of the Talae, as it 
may be established by the pursuer's oath in Utem, with' 
damages and expences. See oath in litem, 
.' 84. In like manner, by the Roman law, when goods 
bought, laboured under a latent fault or insufficiency not 
easily desc^inible at the time of the sale, and of that del 
gcription which would have discouraged a purchaser to whom 
it was made known, he, the buyer, was entitled, at any. 
time within six months after the delivery, to prosecute for 
recovery of the price, by the actio redhUnioria, upon re- 
turning the goods t6 the seller ; but this action is limited 
by the law of Scotland, to the special case, where the pur<- 
chaser, within a few days after receipt of the goods, makes 
a tender of them back to the seller ; the buyer's silence 
for any length of time being construed into a relinquish- 
ment of all oljyections ; or of the insufficiency happening 
posterior to his acquiring possession* This action most fre- 
quently arises from the sale of unsound horaeg ; and re- 
petition of the price of an unsound horse, recently challeng- 
ed, has repeatedly been enforced upon the implied warran- 
dice of the contract, which price however, must^ in that 
case, amoulit to, or exceed ^10. 

25. It will occasionally happen in the course of mercan- 
tile and other transactions, that payment is made, by one, 
of a debt, to a person not legally authorised to receive 
it, or not the proper creditor, in which event an action 
fck repetition is comp^ent to the payer, against the re- 
ceiYer, termed by the Romans cqndictio inddnti, and 
founded upon principles of equity. In consequence, the 
Court of Session has sustained action even where the pay- 
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nlent had proceeded ap<m an error in law ; seeiDgthe pay^> 
er oQglit in equity to have redress from whatever mistake 
the mdebitum was paid. This action ocean at tiaesyfirom> 
tenants of houses paying their rents ervoneously open a 
change of proprietovs or factors. 

96. By the law of natnre, as well as by that of Scotbnd,. 
and particularly firom a practical extension of the last ^ 
clause of the act J491, c. 85^ where an heir has not a soffi*. 
Client livelihood, by reason of the rents of his estate being 
exhausted from liferents and debts affecting the same^ such 
heir is entitled to an aliment from the liferenters, whereby 
he may not/ by necessitous circumstances, want the ordi-. 
nary means of education, or be forced to contract debt at 
extraordinary disadvantages, to the ruin of his fortune and 
estate* ' Accordingly, an aliment was modified to an heir 
out of his step-mother's jointure, though he was neither a 
minor, nor without a profession, being an advocate, but 
which ajBTorded him no subsistence. Fount. 35th July, 1706. 
AyUm, And the estate of Lovat being settled in liferent, 
to Fraseidal^, and in fee to his son, Fraserdale havii^ for- 
feited his liferent escheat, the donator was found liable to 
aliment the fiar, who had no separate . estate for his sub- 
sifiitence. February 1722. MaHer of Laoat. 
- 87. The law holds, that a perpetual obligation exists on 
parents to .maintain and educate their children, and recipro- 
psUy on children to maintain their indigent parents. The 
like obligation extends to the eldest son, who, as represent- 
ing the &ther, must aliment his younger brothers and sis- 
ters ; and it is even extended to grandsons, and vice versa^ 
These obligations may of course be enforced by an ordi- 
nary action at common law. 

28. CoUatiim is the act of throwing into one mass, di- 
visible equally among those concerned, either the heritable 
or moveable estates of the deceased, and takes place, ei- 
ther in settling betwixt the heir and executors; oi; amongst 
younger children. In the first case, the right tsj&es. place 
only where the heir, by seniority or by sex, (excludes others 

h3 
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equally ne«r in relationship from the heiitage | for imataaeo^ 
where the eldest son is heir, aud the yooBgier ^oqs are exe« 
caters, or Where a son is heir and his sisters the executors ; 
and the same rule holds in collateral succession* But where 
the heir is the nearest relation to the deceased, he^is botb 
heir and executor ; as where there is the eldest 8on> and^ 
grandchildren^ or his nephews or neioes, the eldest son ia 
both heir and executor ; for there is nd right of representa« 
tion in moveable succession, and therefore the children de 
not succeed to the shares of their parents. It is in the 
former ca^es, then, where the heir and executors are of 
equal relationship to the deceased, that collation can take 
place ; and it consists in the heir's blending his heritage 
with the moveable suocession, (a privilege conferred upon 
him by law,) and sharing both estates equally with the 
executors. 

For accomplishing this object, when intended, the heir 
raises a sort of declaratory action, which is competent be^ 
fore the sheriff, for having it found that he ia entitled to 
collate $ for exhibition of all grounds of debt, and secnri« 
ties of the executry funds, for a' state of intromissions and 
a general accounting, &c* 

Mr. £rskine is of opinion, that a grandson ought to pes* 
sess aU the privileges of his &ther in this respect, and con- 
sequently the right of collaticm with his qncles ;. but by a 
case decided 28th November, 1787, lif'Gaw v. M'Gaws, 
it has been found otherwise. 

S9. Again, CoUaHon amongst the ffownger children takes 
place only in regard to the kgitim ; and where it &lls to be 
divided amongst the children, if any of them has daring the 
lifetime of the father, or by bonds of provision, drawn a 
share of his effects, it must be accounted for, before that 
child can claim any portion oF the legiOm, unless the fa« 
ther's purpose of bestowing that provision upon the child, 
as a precipuumf is denionstrable. A similar- description of 
action is necessary for efiecting this end, at the- instance of 
the party claiming the benefit against the others. 
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SQ» B J li»r^ tlM heir and czeeator are hM» todiecndi^ 
toE* of tiie deftmct in pftyment of Ids jut debts ^ bat tbt 
execator is boaiid to leliere the heir ef the persomil debta» 
in so fiur as the execotry or mcnreable estate extends ; and 
should the execvtor have paid an heritable debt^ he has. the 
Hike relief against the heir. Hence actioae on these heads 
oooasiooslly occur, and which may be brouf^t before mak- 
ing payment. This reciprocal viUst is not sfiected by the 
settlement containing a cl^se bnrdcMig the heir or ez». 
ontor with debts ; such being onderstood not to csnfimad 
or alter the righte of heir io: executor. 

81. Where «a heir intromits with the moveable estate of 
the ancestor, without making up a right by confinnation 
upon inventory, he is said to incur a passive title of vUious 
iniromissian, (the intrMaission with the heritage^ «r rente 
thereof, being termed geatio pro hcerede^ the effect of 
which is to render him Uable for the debts of the ancestor 
universally ; and its cdnseqaences are extended to every 
intromission though he be a stranger merely ; however, it 
is put an end to by recent confirmation, inferring an intent 
tion to account, which removes the vitiosity, and saves him 
from being liable beyond the amoont of his intromissions* 
This right is only competent to creditors, and not to the 
heixB of the deceased, nor to legatees. Actions of this soirt 
are not unfrequent before the sheriff. 

The actions before detailed, while illustrative of varioim 
important points of law, are the principal ni those which 
contain distinguishii^. characteristics ; and, therefore, it is 
deemed sufficient to close the enumeration, with the 

ARRESTMENT JVRISDICTIONIS FUNDANDJE 

CAUSA. 

As a foreigner owes no obedience to the decisions of our 
courts ; therefore, unless either his person or effiects be 
within the jurisdiction of the court, the judgment would 
prove ineAsctual. A custom has in consequence prevailed 
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ill gftating a wurrant for attaching tli0 penoD of tka fi>- 
mgner, . if by chance, in the. country, on fiot. anesting hk 
goods, for the purpose of founding a jjorisdiction, and whick« 
aBh?estanent can only be removed by finding caution jtuUdo. 
guH. This arrestment does.not form a proper neaus on the. 
goods, that will entitle the creditor to. compete with other, 
arresters ; he must, in order to accomplish this, bring his 
action, and use an arrestmcfnt. on the. dependence m com-, 
men form. Where, however, a fo^reigner has goods, already « 
arrested in this country, and the subject of an action, (andi 
this arrestment may proceed on tjie wan;ant of the sheriflr,)^ 
he may be pursued on an edictal citation, as if he w^re a 
native. , \ 

This branch of the treatise, then, may wi^h pn^j^ty be 
drawn, to ^ conclusum Jvith tb^ doctrine of 



^Treatments and Poindinge—the effects thereof, and prfh 

cess consequent there&n. , 

' Arrestment is that engine of the law, by which a credi" 
tor attaches the debts or moveables of his debtor, in the 
hands of a third party ; but unless the subject or fund is 
in the possession of another than the debtor, it is inappli^ 
cable. It is co-<^rative with poinding, in certain respects, 
as will be afterwards exemplified. 

Arrestment is of a two*fold description, i. e. in security, 
or in eaecution. Any creditor is entitled to arrest his 
debtor's personal estate, or moveable effects, in the hands 
of third parties J and arrestment may either poroceed upon a 
precept of the judge-ordinary, contained in a libel at the 
instance of the creditor against the debtor, even before it 
is served or executed ; or a separate precept may be ob- 
tained upon a depending action, while all extracted de^ 
erects for debt contain a warrant to that effect. A sheriff 
or magistrate, too, may upon an obligation capable of re- 



gMrtratkdn for eatecnticm, or upon a regular bill docament^ 
lildioiigli .the term of pftyment haa ndt arri^ed^ as weU as 
inan ^tioDy giTe warrant to aUrrest tvithin their jit^isdic* 
tjoa i ■ and, in either caee^ a snpplei^eQtary warrant may be 
obtflfined from the Coart of S69E}on, to arrest in any part of 
Scotland ; bat letters- of an^tnteiit are only obitained from 
the si^Kreme courts in the case of an action upon produce- 
tion' of the libeUed summons ; only, it is declaned uhneioeB- 
sary either that the summons' should be executedi or that 
the debt should be li(juidated at the time, provide these 
and all other necessary steps are taken without any undpo 
delay. When the subjiect lie within the jurisdiction of the 
court of admiralty, or is on board of ship, the arrestment 
most^either prpc€i^d by precept from the judge-admiral^ or 
lie sanctioned by ius concurrence. 

•^A peculiar charactmstic of the arrestment in secu- 
rity is^tfaat it may be removed or loosed upon bail, or even 
without it, if vexationsly or oppressively laid : for instance, 
if 4he debt is future, and no unfavourable change has occur- 
red in the circumstances of the debtor, who is not vergena 
^ inopiamf and not affected by the diligence of other ere- 
ditorsi the court from whence it is issued, ought and will re- 
move the arrestment without caution pr consignation. The 
^me principle applies tp contingent debts ; and it is still a 
more efficient ground of relief, that the creditor is already 
seauxed, eith/er by dint of other diligence, as inhibition or 
fidpidication in security; or by lien or compensation. But 
where the arrestment is legally imposed, uid is such ascan- 
not b^ removed upon either of the foregoing gipunds, the 
debJt<fir^s only alternative is finding caution for the value of 
the property arrested, or to the ei:tent of the debts. 

On the other hand, arrestment in execution partakes so 
far of the nature of a poinding, that it cannot be discharged 
upon bail, having a decree for its warrant. 

As already noticed, an arrestment; in either, case, can 
only attach property held, or debts due by a third party to 
Ihis'debtor, as, where goods are in the hapds of a manufac- 



tjuer, of a earner, of ashipaiMter^ bcUtt, te. Bat wlwre* 
ever goods are held l^ a persoii, in custody only, witlioiit 
any right of retention, and who cannot oppose an aeti9 
eoniraria to 911 actio direcia, or to a peremptory demand, 
the actual owner is deemed the possessor, so as to exclude 
arrestment ; e. g. it has be«i found, that poinding, and 
not arrestment, was the diligence for attaching a moveable 
in the hands of a servant, or waggon horses under the charge 
of a superintendent ; also, it has been found, that where a 
person had subset a house, furnished by himself, poinding 
was the only proper diligence, though no sale could take 
place before the right of possession elapsed. On the same 
principle, where goods are violently or illegally laid hold of, 
the possession is not so effectual as to warrant arrestment ; 
neither is an arrestment in the hands of a factor valid, with 
the exception of a treasurer to an hospital or to a bank, or 
a trustee upm a bankrupt estate, nor in the hands of the 
custodier of goods or bills destined to a specific purpose, or 
where tenants are ordained to pay money to their landlord, 
to .be applied to the reparation of a house liferented by ano- 
ther, nor when a debtcHr pledges furniture or goods with 
a salesman or trustee, with an authority to sell and pay 
creditors, or where consignment is made &om abroad in 
payment of particular debts* In like manner, an arrest- 
ment in the hands of a consignee before he has taken pos-* 
session of the goods* or in those of a person having the share 
of a common cellar, although at the time in possession of 
the key ; for the arrestee must be in the adual cuetody. 
Further, arrestment laid on prematurely, or before the 
debt arises, is inept $ and, accordingly, it has, been decid- 
ed, that when used on the term day, ii carries only the ar- 
tears due to that day, and that the whole day must expre 
before the next t^m^s rent becomes current, so as to be af<» 
footed by the arrestment. 

! Considerable difficulty exists where the debt to be attached 
in due by bill, and distinctions have been taken. It can have 
no effect against onerous indorsees j but it ijb different where 



the interest cf a ihixA jArtf doiai not interfere. Thus, 
-when bills are lodged with an agent er factor, to draw or re- 
cover payment^ to aneh^ an aneetment, in tbe hands of the 
depo8it<Hr7, ia eflfectoal ; (it 10 othor^ifie where the bills an 
deposited 90 corpora ;) or an anrestment in the hands of the 
acceptors or drawers woold be eostained, the custodier be* 
ing only an interposed person* Stilly it is difficnlt to guard 
against disappointment, at least by indarsation, even in 
these cases ; and Professor Bell suggests an action of ex* 
lubition against tbe custodier of the billi with an arrest- 
aient against the debtor ; or, if the bill is with the debtor^ 
to the arrester, a combination of arrestment and sequestnu 
tion of the bill itself. 

Again, although rents current at the time of the arrestment 
are subject to it, future debts properly are not ; neither 
are debts destined for a particular purpose, by those en* 
titled to make tbe destination, arrestable, as alimentary 
debts constituted by a stranger, pensions from his Majesty, 
salaries of offices, in so fiu' as they amount to a reasonable 
allowance for the support of the person filling the office ; 
though this must be taken with due latitude, since mini* 
ster's stipends iind other salaries have been found to be ar« 
restable. Bat all debts inferriog a personal obligation to 
pay, may be the ground of arrestment, even although that 
pbligation should be heritably secured i and all debts may 
be arrested excepting thos^ heptably secured by infeft- 
m^t ; nay, a debt copstituted by an heritable bond may 
be so, if infeftnt^nt has pot fUlowed on it, or the sasine has 
not been recorded, sa well as conditional debts or depend* 
ing claims ;. fii^r the condition being purified, or the claim 
ascertained, a debt is held to have been due from tbe first. 

At the same time, it merits attention, that an arrestment 
executed at the market cross of Edinburgh, and pier and 
ahore of JLeith, to attach the effects of the debtor, as in the 
hands of a person out of Scotland, is not held sufficient to 
interpel such peivon from paying to the original creditor, 
unless proof be made that be or those bavkig authority to 
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act* for him, were ptevioasly in' the knowledge of sucW 
arrestment having been uded. 

The duration* of arrestments npon a decree or in execu-^ 
tion, and those in security^ is, too, somewhat diiSerent ; the 
former prescribing in five years from the date, the latter on* 
ly in five years from the date of the decree of constitatiixi ; 
or, if ased upon a future debt, in five years from t^e term 
of payment. And, in their effects, a material diffinence 
exists i e» g* s, creditor arresting in execution upon a pure 
debt, is entitled to rank^ in competition with other credi- 
tors, for his whole debt,' and to draw the whole, or his just 
dividend, instanier; but a creditor in a future debt can on- 
ly rank for the balance, after deducting the interest to the 
term of payment ; while a contingent debtor has right only 
to security, and not to payment ; to consignation of the di- 
vidend, which shall upon equitable principles be found to 
correspond to his claim ; or to caution for the payment on 
the existence of the condition. 

The spirit and scope of the law is to afford every possi- 
ble facility and aid to a lawful creditor, in the recovery of 
his debts, and for securing the same, previous and subse- 
quent to its liquidation, especially when the real or presum- 
ed debtor is in doubtful circumstances, or verging on a state 
of insolvency ; therefore, the law wisely sanctions the di- 
ligence of arrestment in the most prompt manner. Still 
much abuse and oppression does occasionally result from 
the unguarded mode in which arrestment in security is 
obtained. Indeed, when such precepts or warrants are em- 
bodied, as a matter of course, in sheriffs' libels, sometimes of 
the most vague description, and proceeding upon hypothe- 
tical claims, it affords a desperate and irresponsible claim- 
ant, an opportunity of harassing and wounding the credit of 
a person against whom he oh uses to make an unfounded, and 
often an irrelevant demand, and is pregnant with other mis- 
chievous consequences ; because arrestments are often used, 
in such' cases, before the libel is served upon the alleged 
debtor, in the hands of all who are suspected to be his debt- 
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«^ foxm malicioiui purposes alone $ Ifaeirefeife, ^ny siicti 
loose warmnta ought not to to issued, without due precau- 
tion. The privilege of loosing such anestments upon cau^- 
tion is. even a most unpleasant xemedy against an unjust 
demand^ as it puts the defendant to considerable expense^ 
on the one hsaai^ and subjects him to an unpleasant obliga- 
tion ta fri^uds,, on the other, who too, are firequently in^^ 
^midated £rom interposing, by the extravagant nature of 
the exaction. Besides,, libels containing precepts of arrest^* 
ment pr9 farmOf are considered to remain current and iu* 
force, until the expiry of a year from their date, i^ithout 
the pretended debtor being served with the libel ascertain^^ 
ing the. grounds of the charge, unless he is at the expense' 
of a special application for that purpose. It therefore* 
occurs to be tbe. prerogative of every judge,* to administer 
a saho in such cases : Eor example, that no precept of ar^ 
restment should be. incorporated with a libel, or issue in a 
4iepending afrtion, or for a debt, the stipulated term of pay^^ 
inent whereof has not arrived, unless the application was ' 
supported by the affidavit of tbe applicant, specif}ring the 
grounds and reason of his suspicion cf the alleged debtor's * 
inability, and the risk arising from delay, for the' satisfac* 
tion and government of the jqdge ; and that libels contain^ ' 
ing such precepts, or not pieviously served^ ' should be 
brought into court without any undue delay, under certi- * 
fication of both being recalled. • 

The . effect of tbe diligence of arrestment, as well as of' 
poinding, is. now very much curtailed, and circumscribed. 
In c<«npetition with voluntary conveyances^ the date of the 
arrestment forms the criterion of preference, provided it is 
timepusly followed by forthcoming* As already noticed, ^ 
in competing with one another, arrestments used within * 
sixty days of the bankruptcy, or within four calendar months 
after, . rank j^ori piiasu. -A. sequestration awarded within ^ 
sixty days of the arrestment, entitles creditors claiming 
under it to the like ranking, subject to a bantu of ten per 
cent, in favour of the arrester ; but if the arrestment is be- 
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yond tbe^ sixty days, it is not impatved by the ieqiMitiiatja% 
allow tqg the debtor was bankropt^ by the act 1696^ with* 
io sixty days from the arrestment^ and tht sequestra* 
tion was obtained within four months. Should the mMas 
prescribed by the statute for equalizing the elaitiu not 
have been punned, the arrestmeBts to whieh the sta* 
tatory rule does not apply> are ranked according 16 thek 
dates; an hour, or the shortest distinguishable period 
of time, being sufficient to secure a preference. In com* 
petition with poinders, ft is the date of the decree of 
forthcomings compared with that of the execution of poind- 
ing, which determines the preference^ and the like holds 
in a question with an executor-crediter, and in a cmnpeti* 
tian with adjudicators. 

Upon the subject of both kinds of airestments. Lord 
Kilkerran pertinently remarks : *^ When the grounds of 
the arrestment is bond containing penalty, the penalty is 
as much the ground of the arrestment as is the principal 
and annual rents, and therefore; the sum recovered upon 
the forthcoming, will <mly extinguish so much of the prin-^ 
cipal and annual-rents, as comes free to the forthcomer, 
after deduction of his expense. But when the ground of 
arrestment is a bill, then, as the expenses in the forthcom- 
ing were not the ground of the arrestment, the sums re- 
coTored in the forthcoming will wholly apply to extinguish 
the principal and annual-rents of the bill, and the expenses 
he duly claimable by personal action against the common 
debtor. And it was found that an arrestment upon a de- 
pendence, did not entitle the arrester to a forthcoming for 
the expenses laid out in that dependii^ process after the 
arrestment ; but only for the sum due to the common debt- 
or at the date of the arrestment.** 

There are three processes, in which the moveable flmds 
of the debtor, who is not a trader, may, at common IsfW, be 
distributed am<mg his creditors : the forthcoming $ themul- 
tiplepoindiQg ; and the action against poinders. 
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Of (k^ Vorihmumg. 



AimtflMut being oidf ia inchoste or begun diligence^ 
tbesnne of itieif, cancieatenoprefemceDortitle; there- 
forey in older to perfect k, an action behoves to be bsooght 
by the arrester against the anestee, to make the sums cr 
other subjects iinrtbcoming. When the aneatment is only 
in seeority, upon a libel or depending action, the fortheom* 
ing is not competent, until after a final decree is obtained 
and extmcted ; or if it is nsednpon a cnirent biU ev bond, 
the.term of payment most elapse, before the action of fiwth- 
oondng is raised. Hence, where the debtor in snch cases^ 
is incapable or unwilling to find caution, and the goods ar- 
rested are of a perishiible nature, it is conceived to be the 
prcmnce of the judge, gnmtec of the warrant, to authorise 
a sale fMOOt-prtfiHifn, upcm the application of the arrester, 
duly intimated to, or serred upon the common debtor and 
arrestee. 

The action of forthcoming is necessary to establish a legal 
right in the arrester's favour to the subject arrested, and 
to defeat the diligence of €o-credit<»8 against it. The 
forthcoming has two objects, Ist, To ascertain the q^mn^tum 
of property in hands of, or the debts due by the aneatee to 
the arrester's debtcv ; and 9d, When goods are the subject 
of the anestment, to have them sold fiir the arrester's pay- 
ment, as in a poinding, ot the debt adjudged to him. The 
nation may be brought before the judge-ordinary, or other 
judge of the place in which the anestee resides, or bef<wo 
the Court of Session. The parties to it are the anfestee 
and his original cveditor ; but the decree of fiarthcoming is 
directed against the fonner alone, the latter being called 
merely for his interest. The only defences competent to 
the arrestee are, 1st, ITiat he is neither debtor to, nor 
holds property of the arrester's debtor. 9dly, That he 
has a right of retention or lien over the property in his pos- 
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session. Sdly, That the arrestment or forthcoming is in- 
formal, (only this does not extinguish the claim of the ori- 
ginal creditor ;) or, 4th]7, That other^ arrestment or dili- 
gence is used in his hands ; in which case the proper reme- 
dy is a process of maltiplepoindingy or double. diitress (to 
he afterwards explainedy) which will be remit^d to, and 
conjoined with the forthcoming. In either case, if the sub- 
ject attached is a debt, a decree will pass for it^ or jK^mnch 
as is necessary^ against the arrestee. If it consist of move- 
ables, an order will issue for production, and for a sale, aa 
in a'poinding^ In case caution has been foimd, in the ordi- 
nary mode, by the debtor, and the. action of /orthccamng is: 
brbttght against his cautioner, as liable to the extent of the 
sum due by the accester, the latter must be called as.a^ 
party, though the cautioner is not entitled to the benefidum 
dUctuisionia. 

The decreet of forthcomings therefore^ whatever the aa- 
tnie of the subject arrested may be, is truly a judicial as-, 
aignstion of it to the arrester, even before it is carried into> 
complete execution. 



Of the Action of MiUtipl^[Knnding. 

This is of a-kin to the forthconoung, and id usually brought 
by an arrestee, in whose hands several arrestments have 
been used, for affecting any special subject or debt ; or by. 
tenants, in the case of several adjudgers, who have acquired, 
or are in the course of obtaining decreets c^ mails and dur 
ties against them for the same rents. . It may be brought 
by any of the competitors, in name of .the tenants lii^ble ia 
payment of the rents, though these should, in fact, he no. 
double distress, and though the tenants or arrestees should • 
refuse their concurrence to the process, or,shoi|ld even dis-. 
claim it ; because the law. haa established that action, a^ the , 
proper remedy for getting all such competitions deteiinined,. . 
with the least trouble and expense to the parties ; and, in 
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fact, it 'is the most eligible conrse for an' arresting csc^ior 
to pnrsne wfaeneyer he apprehends a competition, as it ea« 
sures to bitn the expense of the action out of the fund in 
medio. It is now the most osual process of distribiitioii of . 
moveable funds at common law, and though frequently 
raised as an original action, it is very often repeated in the 
course of an action of forthcoming; for it may be compe* 
tently rais^ by the arrestee, even wlrare there is a previ* 
ous forthcoming, and in that xase it will taJi to be repettted 
in it as a necessary consequence. Not only th» holder of 
the fimd, or any creditor inteirested, b nt even tbe com- 
mon debtor may bring the action,' only it must i|i apy event 
be raised in the name of the holder, against whom the dor 
cree or warrant for payment is ultimately issued. 

Nay, the poinder of a bankrupt'^ efiects, too,, who snsr 
pects that his poinding is strati^ at by the acts 1696 and 
54 Geo. III. may often find- it espedieat .to resort to this 
action for the purpose of obviating doubts ^d after trouble ; 
or where difl^rent claimants have aeyjoriilly raisfsd sum- 
monses against him, assuming that b^ ib desirous to have 
the rights and interests ascertained^ apd comcludii^ for pro^ 
dnction of the ground of debts and evideiice of bankruptcy, 
and otherwise, in a declavatory fohn, as to the preference 
of the raiser to the expense of thie poindit^,— his share o^ 
the fund in meMo ; or if the poinding should be fou^d not 
challengeable, ^bat the defenders should be subjected in ex- 
penses, and they and all others discharged from furtheir 
molesting him. 

' The object of this action being to dispose finally of a fund 
disputed, or laid claim to by difierent parli^, every credi- 
tor who by voluntary or judidal 'act, has any real right 
established in his person to the fund, ahouid be called as 
a party to it ; and persons having any interest in the sub- 
ject in controversy, though -not called in the action, may 
appear and produce their claims therein, and compete in 
the same manner as if they, had been originally parties^ 
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The maltiplepoinding, however, does not prevent credi- 
ton proceeding mih theuo diiigeuce8» wjth a view to obtaiii 
preferences^ nor does it supersede the necessity of others iik 
thill esse doing m ; fiv^ if «n fureestmeat hair been need, 
and the defender rendered btnfcmpt, the other creditors xe- 
qnire to afrost within the foor ^enth^^ for the piupose of 
obtaining the pan passu prefiereaoe ; it notiteing snfficient 
tni siich eirenmstaneer to prodnce a claim in a nuiltiple* 
poinding «ai^d by the arrestee ; or^ if a cveditor has ar^ 
resfed, and the anestee has rMeed a maltiplepoinding^ an- 
iither ct^tQ(r> no fart jr to that acticn^ majr safely attach 
the fund ^ every species of competent diligence ;> nay^-al- 
thongh the person nsing diltgwune is a party to the action^ 
the multiplepoiading cannot have the effect of -stopping it, 
IM it is hot a general diligence for behoof of all the credi- 
tors. ' At the iNune time, the mnltiplepoinding is a conir 
plete protection to the holder of the fand against personal 
diKgence, and if attempted by those who have not been 
called in the action, it is a good ground of suspension. 

The pursuer's concern in the multiplepoinding relates 
chiefly to the regtdanty of the proceedings ; and it is his 
interest to see that all the creditors-arresters are brought 
into the field, ias those who may have been omitted are en«- 
f itled to indemnification from him* 

The action renders the fund Utigioos, whereby any after 
Voluntary conve3ranoe c^ it by the common debtor would 
prove ineSbotmd. 

The decree is a protection and discharge to the person 
who pays, birt not to the ereditors prefierred ^ because, 
those omitted to be summoned, are still entitled to shoif 
that it was enroneous, and evince their right to the fund^ 
or a share of it, and by act 1564, c. 3, one who can estar 
blish a necessary eause of absence, or a min9r without tu^ 
.tors or curators, althongh he was called in the action, is 
entitled to reduce the decree, so as to recover his share of 
or interest in the common fund* 
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OF THE POINDING. 

Poinding is that diligence which oar law has devised 
for attaching and traiisfierring the personal property of the 
debtor to the creditor, or realizing it towards the payment 
of his debt, and of coarse does not apply to obligations of a 
pecnniary nature^ 

By yirtae of a poinding, the moveables of the debtor are 
seizfd in execution, and either sold for his payment or de- 
livered over to him at an appraisement. It cannot be le- 
gally executed till the debtor has been charged to pay the 
debt, npon the presbribed indacise, and the days of the 
charge have expired, the evidence of which is the messen* 
{(er'flr execution of charge ; but landlords may not only poind 
for bygone rent?, on a decree of their own baron court, 
tnttfaout a charge, but even poind inatanter after the de- 
dee* is pvonounoed. 

Should the messenger admit a creditor to a conjunction, 
wh^M the days of his ohaige are not elapsed, or where a 
sufiotont objection applies to the execution, the principal 
poinder is not bound to submit to it ; for the messenger 
acts as sheriflF in that part, and if he has judged wrong, 
the creditor is entitled to redfess. After a charge has* 
once been given and expired, the diligence may be put into 
execution by poinding, at any time during its subsistence, 
without the necessity of a new change. 

By the common law, a poinding was efiectnal without a 
charge, and the act 1669. c. ^.]in requiring a previous 
ehazge, did not limit the time for proceeding to poind. Al- 
though, therefore, the effect <rf the law may be supposed to 
have intended some limitation, and the established limita- 
tion of year and day already recognised as todenunetati^msy 
may be said to have been naturally implied, aistbe quaUfi- 
caticm under which the necessity of a charge was introduc- 
ed ; it was solenmly held otherwise, in the case reported by 

i8 



116 POINDINQ. 

both fijimes and Kilkerran, 17th Nov. 1750, Anderson v. 
Shoemakers of Canongate, — see also an anonymous case in 
1773. 4. Diet. 81. And indeed the analogy of denunci<r 
ation does not apply, there being the most distinct differ* 
ence between denunciation and poinding. Denunciation is 
the penal declaration of rebellion, implied from disobedience 
tp th^ charge ; and the harsh consequences collaterally at- 
tendant upon it, very naturally introduced the construction^ 
that if not insisted in by the creditor for year and day, he 
should be held to acquiesce in the debtor's refusal, until a 
'new charge, or at least intimation was given to hiqi. But 
ii) poinding there is nothing penal ; it is an act of just ex- 
ecution for pa3naient of a debt,' and ought at any time to be 
allowed to proceed, provided the debtor has once had inti- 
mation by a charge. The law being fixed by the above 
decision, it does not appear that there is any statute or 
precedent by which it has since been altered. By the late 
sequestratiop acts, thfs (Hligence |ifis been altered in some 
very important particulars \ but these changes are all con- 
fined to the proper diligence of poinding, and do not touph 
the prelinunary charge* Neither is (his question s^ffected 
by the principles which apply to the mora of diligence ; 
for the charge and the poinding are no otherwise connect- 
ed, than as the act 1669 provides ; and nwra cannot be 
pleaded against a pdind^r, unless for delay aftef his poind-: 
ing has commenced. 

As before mentioned, poinding $iffects cmly corporeal 
moveables, and not debts. \t is the only diligehce com-r 
petent against moveables in the debtor's own possession, 
and it may coM)perate with arrestment against the debtor's 
moveables in the possession of another, or even in the cre- 
ditor's own hand ; both diligences being competent against 
moveables iao situated. Notwithstanding, after one credi- 
ditor has arrested, if another is prepared and proceeds to 
poind, he will thereby obtain a thorough preference over 
the arrester. There exists one exception however, to the 
diligence of poinding, viz. That neither ships themselve9. 
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'nor goods on board of them, are liable to be poinded ; and 
plough goods are forbidden to be poinded at the time of la- 
bouring the ground, when the debtor has other goods ; but 
where there are not enough of other moveables to answer 
the debt, the poinding even of the plough goods may pro- 
ceed. 

Poinding as now modelled by late statutes, is not, as of 
old, an adjudication of the debtor's property to the credi- 
tor, at the nominal value put upon' it by the messenger's 
retainers. It is now fixed, that after the effects are ap- 
praised, they shall be tendered to the debtor or his friends ; 
and on their declining, or none appearing to take them at 
the appraised values or to pay the debt, the messenger 
makes an adjudication, which completes the real right of 
the creditor, the statutory provision being, " that any per- 
son who intromits with, or carries off the goods in the mean- 
time, in order to disappoint the poinding," (before a sale is 
effected by warrant of the sheriff,) '^ shall be liable in dou- 
ble the appraised value thereor^-^33 Geo. III. c. 74. And 
by act of sederunt suplementary of this st«itute it is provided, 
** that the sale or delivery of poinded goods ordered by 
sect. 5 of the statute, shall not be upon a shorter notice 
than eight free daysy nor longer than twenty days, from and 
after the day when the order was given ;" (such order how- 
ever, is in practice renewed when required) ** and the 
note or minute thereby also directed to be kept by the clerk^ 
shall be lodged with him, and marked as so lodged, within 
eight days after such sale or delivery ; which steps being 
duly taken, the poinding shall be held complete, and the 
property transferred as at the date of the execution of poind- 
ing ; but if any of them are omitted or not taken at the 
time and in the manner before specified, the diligence 
'shall only be considered as inchoated, and not as complete 
till the minute of sale or delivery is lodged in the hands of 
the clerk and marked by him.'^ \ 

In questions of preference, the date of the execution of 
poinding forms the criterion of decision^ provided the sale 
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and delivery of the goods is followed forth^ and a returp 
timeously made to the clerk..; consequently^ a volantiurY 
conveyance made after this date is nugatory, unless by sale 
in open market ; and an arresting creditor, who has not 
previously completed his diligence by a'decre6 of forthr 
coming, will be postponed. 

However, poinding seldom comes thus into competition as 
an independent diligence ; for it, and arrestment, embrace 
a branch of law and judicial process in which every indivi- 
dual is more or less interested, and it is believed their ap- 
plication and bearing are less attended to, and more im- 
.perfectly understood, than their importance deserves. 

The spirit of the statutes 1783, and 33 Geo. III. is 
by rendering a debtor bankrupt, and adopting the measures 
thereby prescribed, creditors place themselves on an equal- 
ity, and prevent the unjust consequences of priority in ex- 
ecution bestowing a preference, as was the case till the year 
1778. The law is now fixed that all arrestments within 
sixty days before, or four months after bankruptcy, shall be 
ranked pari passu, and that no poinding within the sam^ 
period shall give any preference, all creditors having liquid 
grounds of debt, or decrees, and summoning the poinders 
within the four months, being entitled to have their pro- 
portion, after deducting the expense of the poinding ; the 
poinder having besides a preference of ten per cent, on the 
price of the poinded goods, to be applied in payment of his 
debt, preferable to the other creditors. 

The same allowance has been provided for arresters within 
sixty days of sequestration, and who have in consequence 
to forego the benefit of their diligence ; but it has been found 
that ari'estments used more than sixty days before the se- 
questration, though it was applied for within the four months, 
excluded the claim of the general creditors under the seques- 
tration : — 2d March, 1808, M'iGeachy and others against 
Miller, trustee for Johnston's creditors. 

The first thing, then, which is requisite to obtain the be^ 
nefit of the statutes, is to make the debtor a bankrupt with- 
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ifiAiHtydays #f tlie unag of. the dtligeiieQ^ which i^ tjo be^ 
tiedac«d toequditj* This has itfesence tQ the r^iim o£ 
the exMatioo ef «acrerti]ieBt in. the one. eaae». jnd in., the 
other to the adjudicatim by the messenger^ by JeeTiiif e 
aohedfile of poihdingi in thelandsi of tbe debtor. . The ralei 
of compottttioB i$, that Jthainamber.of cbya.iato.be reokoon 
edrotvoapootiTelyy and- exclusively of the day npoe which 
the diUg^nee.prodjioing the hanktuptcy i& completed y fcb(^> 
first'of the<aixty days being nBokoned.ietni0pectiTely Ssom^ 
the OHdnigbt preceding the completion of the bankraptoy^ 
it hiving boenfoondy that the day doea not xaafimn n9m> 
to noon, but, consistently with the common nadaratandipg; 
of the country, from midnight to. midnight. 

The next requisite is, that such diligence aa mayi UMteXj 
the ]aw be entitled to a pari poMU preference .with that, 
which is to be reduced, shall be used, for instanoe^.if the 
diUgence to be levelled is an arrestment ; creditors having 
written vouchers may obtain letters of arrestment,, howt* 
ever, if their claims ue illiquid, they must libel summonsi 
and arrest upon a dependence. 

* Again, if it is a poinding which is to be brought down^^ 
the credit<Nrs must either have their debts, liquidated by x. 
vouchers granted previous to the sixty days preceding no^ 
tour bankruptcy, or they must obtain a decree of court, and . 
before the eKpiration of the four months, summon thepoin*- 
der to communicate a proportionate share of the poinded « 
goods. The necessity of Uiis, however, is superseded hy a ; 
multiplepoinding raised in the name of the poinder* or an. 
appearance and claim :entered in sacb multiplepoinding. 
already raised, or in general any judicial, proceeding ia. 
which it is competent to iosist on a participationof the fund:; . 
e* g. in the. ease of Hogg against MadLellan». 2d. June, ^ 
1797, a creditor had been improjperly conjoined io a poiodt- 
ing by the messenger,-— the original poinder executed a 
new poinding on another debt, and then applied by petition 
to the sheriiF to have the former recalled, so far as the 
conjoined creditors were concerned ; — ^the creditors ap- 

3i 
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plied by^ another petition to have the new poindiQg 
recalled,, and the tiro applications were conjoined ; both 
were in court within Uie four months, and one ques* 
tion was, whether this was equivaleht to suinmoning 
in terms of the act, and on the ground that it was 90, 
the conj(rined creditors were found entitled to their share* 

Jt is therefore a recognised principle, that creditors,. in- 
stead of raising' each of them an action, maj appear ,aQd 
produce their accounts, in that nused bj anj one creditor, 
against the poinder. And bj act oEsederitnt 1805, it is de-. 
dared, that the form of summoning required hy sect. .6. of 
the statute, shall be understood to comprehend everj other 
sort of judicial .claim made bj a co-creditor against the 
poinding creditor, or in competition with him, although in 
a process raised by others. 

Objections to the poinding arise, Ist, Upon the part of the 
debtor, from any irrcigularity ea^ facie of the diligence, such 
as the want of an execution of charge ; the. non-elapsing of 
the days of it ; or even on the ground of the property not 
being his, although this must be supported by distinct evi-, 
dence other than his ovrny declaration or oath, which are not 
of themselves sufficient. 2d, On the part of the real owner, 
by a written title^ or his own oath, and that of the debtor ; 
but it, would seem the mes3enger or officer is bound to take 
Buch evidence upon oath as the ow:ner shall offer at the 
time. It is now of little consequence, although he does, 
not appear at the commencement of the poinding, it .being 
competent to him to make his* claim any time before a 0ale,r 
and now that the goods are left in the possession of. the 
hoUer till the sheriff order a sale, a*poindnig. cannot defeat, 
a lien over the goods ; for instance, a landkrd of^aiiouseor 
of a farm, may. resist the poinding of his 'tenant's furniture 
and stocking, in virtue of his right of hypothec, until cau- 
tion fcM:,or paytnentpfhis wlwlerent is obtained-: so a/ac- 
tor may retain, or ojipose.tfae .poinding, for his general; ba- 
lance I— <in artificer for the value of labour bestowed, 41 <jav- 
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lier^ or ship-master, for the carriage and freight, &c ; onlj', 
it would seem, that thejr could not legally prevent the poin- 
ding from proceeding the length of the niessenger^s adjudi- 
cation, to the effect of constituting a real right in the cre*- 
ditor over the residue of the goods, under the- burden of 
the lien. And a poinding may proceed suspensively, or al- 
though the possessor of the goods may have a temporary 
right of possession, in terms of contract. 



Of the action consequent on poinding. 

The statute of 54 Geo. III. is very explicit upon this 
subject, and' supersedes any particular ' commentary. It 
enacts, '^ That the messenger or any other person employ- 
ed in executing a poinding for debts, shall leave the poind- 
ed goods in the hands of the debtor, with a schedule of the 
poinded goods, and note of the appraised values, (one ap- 
praisement being in every case sufficient,) and shall forth- 
with report his execution of poinding to the sheriff, or other 
judge ordinary, who shall give direction for keeping the 
goods poinded in safe custody, and selling them by public 
roup after such publication, not shorter tbain eight free days, 
nor longer than twenty from and after the day when the 
order was given, and at such time and place as circumstan- 
ces may require, and who shall give all necessary orders 
for intermediate security^ any person who intromits with, or 
carries off thegoods in the meantime, in order to disappoint the 
poinding, being liable in double the appraised value there- 
of, and a note or minute of the sale, and of the sum arising 
from it, shall be within eight days of the sale lodged with 
the clerk to the said sheriff or judge ordinary, and forth- 
with marked by him as so lodged, within eight days after such 
sale, to be made patent to all concerned for a fee of one 
shilling, and the net sum arising from such sale after de- 



189 POINDING AND sale: 

Auction of all charges^ or the good3, inotse noofferen appi»ur, 
shall be delivered oyer to the poiodiog creditor.*' 

. The report of the poinding, is in practice, occaaiooally 
made by the officer-execotor, and annexed to the writ of 
execution ; but more frequently, and perhaps more consis- 
tently, in the form of a petition by the procurator for the 
poinder, in which a warrant of sale is prayed for, and grant- 
ed as a matter of course, unless a caveat is previously en- 
tered against it by the debtor, in consequence of some in- 
formality or legal objection, or, by a third person in vir- 
tue of a right of property in the poinded effects. In either 
casCi the objector is entitled to be heard, and to have the 
merits of his plea fidrly discussed before, and . disposed of, 
t»y the Judge to whom the report is made. 

Upon this head, it would appear that a difference of opi- 
nion exists among lawyers in regard to the application or 
construction of the statute* Mr. Hutcheson seems to think 
that the report faUs to be made to^ and the warrant of sale 
granted by the sbe^ alone. Mr. Tait, on the other hand, 
is decidedly of opinion, that justices of peace are invested 
with the like authority in the execution of their own de- 
crees, and magistrates of burghs are universally allowed to 
have the right of receiving reports of poinding within 
burgh, and granting warrants of sale thereon, even where 
such takes place by virtue of letters of homing. The al- 
ternative provision of the statute, '< the sheriff, or other judge- 
ordinary," certainly implies, that any judge who can com- 
petently pronounce and issue a decree, has the power ol^ 
directing its final execution $ only aa decrees of the supreme 
Court dp not contain either a precept of arrestment, or a 
warrant to poind, and can on|y be enforced by the diligence 
of homing and caption, the reports of poinding, and war- 
rants of sale proceeding thereon, must be made to the 
sheriff or magistrate of burghs exclusively, as well as those 
following upon their own decrees. 
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OFFICE OF COMMISSARY, AS NOW VESTED 

IN THE SHERIFF. 

By act 4 Geo. IV. c. 97, the jurisdiction and powers of 
the inferior comnussaries are superseded, and transferred to 
the sheriffs of counties. 

The act provides, sect yi. '' that from and after 1st Ja- 
nuary 1824, the boundaries of all inferior commissariats, (as 
then existing) shall cease and determine, and from thence- 
forth every sheriffdom and stewartry shall constitute a com- 
missariat, excepting always the sheriffdoms of Edinburgh, 
Haddington, and Linlithgow, which sheriffdoms shall be 
and remain the commissariat of Edinburgh, as provided by 
this act ; and provided always that where two counties 
shall be under the jurisdiction of one sheriff, such two 
counties shall constitute one conmiissariat.'' 

The act, sect. 7. abrogates the jurisdiction of the com- 
missaries of Edinburgh in actions for the recovery of debt 
not exceeding ^40 Scots, and all prorogation of jurisdic- 
tion in any action for the recovery of debt ; '< and no inferior 
commissary, as established by this act, shall possess or ex- 
ercise any jurisdiction in such actions, or in any cases to 
which the jurisdiction of the sheriff is now competent." 

And by sect. 8, '^ that from and after the said 1st Ja- 
nuary 1824, the persons then severally filling the offices of 
inferior commissaries shall cease to hold such offices ; and 
the persons then filling the offices of sheriffs or stewart-de- 
pute, shall respectively become comn^issaries, each over the 
conunissariat comprehending the county, or stewartry, or 
counties, of which such persons shall respectively be sheriffs 
or Stewarts-depute, and be vested with all the jurisdiction, 
powers, and privileges belonging to the said office of com- 
missary therein," &c. all proceedings before the sheriffs 
or commissaries being reviewable only by the Court of Ses- 
sion. 
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By another act of 4 Geo. IV. c. 98, it is provided, that 
in all cases of intestate succession, where any person or 
persons, who, at the period of the death of the intestate, 
being next of kin, shall die before confirmation be expede, 
the right of such next. of. kin shall transmit to his or her re- 
presentatives, so that confirmation 'may and shall be granted 
to such representatives, in the same manner as confirma- 
tions might have been granted to such next of kin, imme- 
diately upon the death of such intestate. 

This statute dispenses with caution by executors nomin- 
ate, and empowers the court to fix the sum for which cau- 
tion shall be found in other cases not exceeding the amount 
confirmed. Every person requiring confirmation is bound 
to confirm, upo7i oath, the whole moveable estate of the de- 
ceased at the time, and what may be afterwards discovered 
must be eiked or added also upon oath, excepting in the 
case of confirmation by executors-creditors, which may be 
limited to the amount of the debt ; and aotice of every ap- 
plication for confirmation by executors-creditors shall be in- 
serted in the Edinburgh Gazette at least once, and a copy 
thereof produced in evidence. 

The actions competent to the commissary court may be 
divided into two classes ; 1st, Consistorial causes priva- 
tive to the commissaries, such as declarators of marriage^ 
nullity of marriage, legitimacy, nearness of kin, adherence, 
divorce, desertion^ bastardy, (limited to the life of the al- 
leged bastard, as an action for having it declared that one 
deceased was a bastard, and that his estate is fallen to the 
king, must be pursued before the session,) separation and 
aliment ; the confirmation of testaments ; questions con- 
cerning executry and the division thereof; constitutions of 
the debts of persons deceased ; separation a mensa et thoro ; 
or, when a privileged creditor brings an action of cognition, 
purely to constitute his debt, without a conclusion for pay- 
ment, by which the funeral charges, servants' fees, house* 
rent, surgeon's account, and the like, due by persons de- 
ceased, are cognosced and ascertained, and although the 
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nearest of kin muBt be called as defenders, yet there is no 
personal conelnsion against them. - Here -the pursuer must 
give his oath in supplement of the proof adduced. Sdly, 
Of actions haying a similitude to consistorial causes, in 
which the commissaries have only a cumulative jurisdic- 
tion with other judges-ordinary, such as scandal and defa^ 
niation, actions, against the executor confirmed, by creditors 
or legatees ; applications for inspecting oi; sealing up the 
repositories of persons deceased^ so as to guard against in-^ 
purring the passivje title of vitfopi^ intromission ; and in 
case of the applicant being next of kin, and confirming, he 
wUl be no fur^er liable for thp defu]^ct|s*4ebt8 than aecun-^ 
dwn vires^iiwentarii^ - ■ 

The commissaries, too, are declared competent to the 
authi^ticating of tutorial and curatorial inyeutories, and to 
the registration of bonds, contracts, bills, &c. . 

But inferior commissaries have no jurisdiction in such 
consjstorial c^u^es, as are from their importance or intri- 
jcacy, proper to thesuperior, or commiss^at of Hdinburgh, 
such as actions of divorce, declaration^ of t)ie nullity of mar- 
riage, quiestionsof bastiirdy, and adherence, when they re- 
late to the lawfulness of marriage, or with adultery. 

Upon death, the moveable estate or executry falls pro- 
perly under the jurisdiction of the commissary court, and 
confirmation is the sentence of the judge, authorising the 
executors of a defunct to sue for, uplift, and administer his 
moveable estate for behoof of himself, or as trustee for others 
interested therein. It is* necessary, in the general case, to 
vest a moveable estate in the executor ; but a decree-da- 
tive, obtainted by one as nearest in kin, is not sufGcient, 
without a subsequent confirmation, to transmit the deceas- 
ed's part from him to hi^ executors ; because such decree 
. vests no right in the obtainer, but barely shews he has a 
title to be confirmed. 

In a competition about the office of executor, the prefer- 
ence is given, in the 1st place, to the person named by the 
defunct himself, whose nomination is confirmed without anv 
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previous decerniture ; 2dly, The general disponees ; Sdij, 
The nearest in kin ; 4thly, The widow ; 5thly, The cre- 
ditors ; and lastly. The special legatees j all of whom mast 
be decerned ex^ntors by a decreet-dative. 

The confirmation of an executor-datiVe frils to be expede 
before the commissary of the territory where the deceased 
had his principal domicile ; but if he died in a fozeign coun- 
try^ before the commissaries of Edinburgh, unless he west 
thither with an intention to return. In the case of a per-^ 
son, who has acquired no domicile, it must also be bdfbre 
them. 

The first step is, to take out and execirte an edict, on a 
Sunday, against all and sundry, at the church door of the 
parish in which the deceased had his domicile ; or, if the 
deceased had no domicile, or was al»oad with an intention 
of remaining, in these cases it must be executed at the mar^^ 
ket cross of Edinburgh, which was of old the market day, 
and on Sunday at the parish church-door of St. Giles', 

Nine free days behove to elapse after the citation is given^ 
before the edict can be called in court ; and eight free days 
will be allowed the claimant to find caution and confirm. 
Thus, the moveable estate is vested in the executor-da« 
tive, and he authorised to sue for and recover the same* 

In completing the title of a general disponee, a previous 
decree of decerniture is requisite ; but in the case of an exe- 
cutor-nominate, it is not required ; all that is incumbent 
upon him being, the production of the deed containing the 
nomination, with an inventory of the estate. The execu- 
tor-nominate has to find caution in the same manner as the 
executor-dative ; and it may not be improper to add, that 
by statute 44 Geo. III. all executors entering upon the 
possession of any personal estate •belonging to a defunct, 
must, before disposintg of any part thereof, and at all events, 
within six kalendar months after having assumed such pos- 
session, and before theycan be confirmed executor, exhibit 
upon oath, in the consistorial or commissary court, a full 
and complete inventory of such estate, upon a proper stamp. 
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and likewise any will or writing relative to the dispoaal 
thereof; wUch inventory and will shall be recorded in tbe 
books of the said court, under the penalties expressed in 

the act. 

The most importabt cOBsideratiiii then nnder this head 
is, the teethed by which oviditsirB of deceased debtors may 
prevent nndne preferences, by a priority of diUgenee, and 
the mode by which debts aie woomscd after the death of 

the debtor. 

An execoior nominate or dative is, when confinned, a trus- 
tee for -the heirs, legatees, and creditors of the deceased ; 
consequently no diligence at the instance of his own credi- 
tors can compete with that of the creditors of the defunct 
over these funds, nor will an assignation by him of 
bonds obtained from the debtors of the deceased in his own 
name, be efiectual to his own creditors, if challenged by 
those of the deceased ; although bills obtained and indorsed 
by him will be good to the indorsees. Nor will diligence 
by creditors to whom the bond may be assigned, establish 
a preference over the executry creditors. Should he have 
obtained payment of the execntry fund, he may be conv- 
pelled by diligence against his own estate, or person, to ie« 
fund for behoof of the executry creditors, and on failure, re- 
course may be had against the cautioner in the confirmation. 

While the fund remains undivided, in the hands of the 
executor, a decree in &vour of one creditor, gives no pre- 
ference over others, provided they have interrupted the 
pajrment by a summons* If the executor is himself a cre^ 
ditor, the confirmation is deemed a diligence for the reco- 
very of his debt, whereby he is entitled to pay himself by 
retention, even in relief of engagments undertaken for the 
deceased. 

If there is no execntor eonfimied, a creditor of the de- 
ceased may apply for the office, to the eflbct of administer- 
ing to so much of the property as may be sufficient for pay- 
ing off his debt : act of sederunt, 14 November 1679. This 
title is only completed by the confirmation, for the decree 
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dative which precedes it has no effect ip resting a real right 
in the creditors. Thus^ in the case. Cast against Garbet 
anid Company, 8th March 1775, an assignation was intineut- 
ted, between eight and nine in the morning of 30th October, 
and the confirmation dated on that day. In a question of 
competition between the assignee and execator-creditors, 
it was fonnd, that as it appea^e^ from the instrunjient of 

W r 

intimation that the same was made between the hours men- 
tioned, and that the hour of cause in the commissary covyrt 
was not till eleven' o'.clock forenoon, the assignation 
was complete by intimativn, before ai^y step was or coald 
be taken upon the edict ia the o^nfoiirmatictt^and, therefo]^^^ 
that the assignee was preferlable.* . ' ' 

It is material to observe, tiiat it is paly competent tp 
apply for confirmation as exectttor-*oredij:Qr, where the debt 
is liquidated ; where it is not^ aaoUier cotun^e is necessary. 
By 1695, chap. 41. it is provided,; ^ That in tb^c^se of 
any depending cause or claim agsiikstca defunet, the t^ime qf 
decease, it shall be teisom to the pursuer of tjie sud cause 
or claim to charge the defunct's neaxesi: ;of kin to confirm, 
executor to him within twenty days after the charge givea^ 
which charge so execute shall hie a passive title against the 
person charged, as if he were a viiimts iniromiUefry unlesa 
he renounce, and then the charger may proceed to have his 
debt constituted, and the A^recK/as^aoeir^.of moveables de- 
clared liable, by a decree cogmtkom^jcatisai upon the ob- 
taining whereof he may be decerned ex^ecutoc-dative to. the 
defanet, and so aflfect his moveables in the common form.^' 
And where the funds are to be attached, not by a credi- 
tor of the ancestor, but by a creditor of the executor him- 
self, the said statute provides, ^ That the creditors pf the 
nearest of kin may either require the procurator-fiscal to 
coftfirm, and assign to them, under the peps^lty and pain of 
his being liable for the debt if he reftt9^ ; ov they may ob- 
tain themselves decerned executors-dative to th^ defunct, as 
if they^were creditors to hiita, with, this provision always^ 
that the creditoi*^ of the defunct dqiog diligence to afi'ect 
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the said moveable estate, within year and day of the debt- 
oir's decease, shall always be preferred to the diligence of 
the said nearest of kin.*^ 

Where subjects are omitted in the inventory, or valaed 
too low, a creditor may bring an action against the executor 
for the valae of the subject omitted, if the intromission can 
be established, or he may apply to the commissary to be 
himself appointed executor ad omissa vel male appretiata, 
to which application the executor must be made a party, 
and, generally, the only effect of it is to make the omitted 
effects be added to the confirmaticm in augmentation of the 
common fund* * 

The act of sederunt, 88th February, 1662, rectifies many 
of these unjust consequences which arose from the rule of 
the common law, which bestows preference upon priority 
in execution. It declares and ordains, '^ that all creditors 
of defunct persons, using legal diligence at any time with- 
in half an year of the defunct's death, by citation of the 
executors and intromitters with the defunct's goods, or by 
obtaining themselves decerned and confirmed executors- 
creditors, or by citing of any other executors-creditors con- 
firmed, the said creditors using any diligence before the - 
expiry of one half year, as said is, shall come in pari passu 
with any other creditors who have used more timely dili- 
gence, by obtaining themselves decerned and confirmed 
executors-creditors or otherways. It is also declared, that 
the creditors using posterior diligence, shall bear one pro- 
portional part of the charges waired out by the executor- 
creditor first decerned and confirmed, before he have any 
benefit of the inventory confirmed, and that it shall be law- 
ful to the said creditor to obtain himself joined to the said 
office of executrie." 

Hence, as there is a pairi pcMSU preference established 
for all adjudications, within year and day of the first effec- • 
tual one, so, under this act of sederunt, there is a like pre- > 
ference secured of all claims against the executry of a de- 
ceaoed debtor intimated by citation within six months 
after death ; only th^re is this marked distinction, viz.- the 
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adjudication is absolute^ and exclusive of all cieditors who 
have not obtained decree within year and day, but cxedi-i. 
tors upon executry funds may, after the prescribed term is 
expired, obtain a share, if still undivided. 

In the event of diligence by poinding or arrestnient 
having been begun against the debtor during hb life, and 
a bankruptcy constituted previous to his death, the course 
which a creditor has to pursue is quite obvious, namely, 
by sunmioning the poinder within four months from the 
bankruptcy, or using arrestment within the like period, all 
such arrestments being entitled to rank pari passu, as if 
one arrestment had been used foir them all. From this it 
seems to follow, that where the creditor is possessed of a 
liquid document, or a decree against the debtor, he has a« 
right, notwithstanding the debtor's death, to sununon the 
poinder to communicate the benefit of his diligence, and 
that, too, even without citing the executor. But where 
the creditor has no written or judicial constitution of his 
debt, he ought forthwith to constitute it against the execu* 
tor as representing his debtor, which will invest him with 
all the privileges of a creditor holding a liquid document 
against the deceased, and consequently to the like com- 
munication of diligence which such a creditor has a right 
to claim* An arrestment on the dependence of an action 
of constitution against the executor, seems to be sufficient 
for giving the creditor the benefit of the statute, ^and it 
would seem to hold that, to avoid the injustice of throwing 
such a creditor beyond the appointed term, his decree 
would be allowed to pass, reserving all objection contra 
executionem. 

On the other hand, if the debtor has not been made 
bankrupt during his life, and some of his creditors have . 
poinded or arrested, the paH passu preference of the other 
creditors appears to be cut off, since no man can be de- 
clared a bankrupt after he is dead ; and the law points out 
no other mode for equalizing the diligence. 

Where, again, the debtor has died before any diligence 
was ilsed against him, the distribution of the fund, as be- 
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fare shewn^ is goftrded against^ till the elapse of six numths 
{rota the debtor's death, and the creditors may obtain a 
share in the division, upon one of two principles. If an 
executor has been confirmed, an action must be raised 
against him by each creditor, or by a trustee for a number 
of them concurring to save expense, the citation in which 
action constitutes the claim, as a debt to be paid from the 
executry, if it shall be ultimately sustained. Or, if no 
executor is confirmed, or if he has not taken up the whole 
executry, or if the confirmation is only by an individual as 
executor-creditor, the creditor desirous to have the benefit 
of the law, must get himself confirmed executor-creditor^ 
or cite the executor-creditor within the six months. The 
creditors adopting such measures secure themselves in a 
share of the executry fundsj subject to a proportion of the 
expense, if there has been a confirmation as executor-credi- 
tor. 

Beyond the six months there is no privilege to creditors 
who have not appeared ; but if, notwithstanding, the fund- 
remains undivided, a citation by a creditor is a sufficient 
interpellation of payment, and gives him right to be in- 
cluded in the division ; thus, Litster died on 2d February, 
1788 ; on 16th January, 1789, Russel, a creditor of Lits- 
ter's, brought an action against his widow, who had been 
decerned executrix, and on 11th March he obtained decree 
in absence : other creditors raised an action, by Simes 
their trustee, on 9th March, 1789, but did not obtain de- 
cree till December, having been opposed by the executrix., 
The funds were still in medio, and the executrix raised a 
multiplepoinding, that the preferences might be decided, 
and that she might pay safely. The judges were unani- 
mously of opinion, that, while the funds are undivided, 
every creditor who cites the executor has right to a share, 
although the six months should have expired, and although 
the other creditors should have obtained decrees within 
that term. 

k2 
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With regard to the creditors of the executor himself, 
they axe not entitled to compete with those of the deceased 
who shall have done diligence within a year from the death 
«f the testator, but afterwazds, the fund is common to both 
sets of creditors. 

The coarse of detail leads to the consideration 

Cf Wmrranis againat DMorSy tu in Meditaihne FugiB. 

. These warrants were little known or resorted to before 
the middle of the 17th century. They may be granted by 
any ciyil judge or magistrate upon the application of a cre- 
ditor, who shall make oath to his debt, and to his belief 
that the debtor intends to leave the country, and who spe- 
cifies on his oath such circumstances as induce a probable 
ground of suspicion. In such case, a warrant to apprehend 
£cir examination, in the first place, falls to be issued, and if 
a purpose to leave the country is made out by the examina- 
tion, such as, (in the words of Sir George M^Kenzie) 
** that he was packing up his goods, or was lurking, or de- 
fying himself when his creditors were seeking him^*' it is 
the duty of the judge to give an order for incarceration un- 
til caution is found to the efiect aftermentioned. But 
should no cause of suspicion be apparent, it is incumbent 
upon the creditor to support his statement by collateral 
evidence, and much discretionary power rests with the 
judge in such matters. 

That it is the purpose of the debtor to leave the country 
must be made manifest, as it is not enough that he means 
to change his residence, or to remove from one county to 
another, however remote ; and while the creditor is at li- 
berty to prove every circumstantial or extrinsic act, from 
which the secret purpose may be infiured, the judge must 
admit whatever evidence the debtor may offer in refutation 
of the charge. 
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FomgneiB, as well as natives, are subject to the dBect 
of this wanant, whether the debt has been contjiKted 
abnmd or in Scotland \ and^ as Mr. Erskine observes^ << It 
makes no difiezence whether the debtor be a foreigner or » 
native, or whether he has contracted the debt within this 
kingdom or in another country/* But when a foreigner has 
not left his own country to avoid the diligence ofhU eredi' 
tors, and has come to this merely on a journey of healthy 
or on business, it seems unjust that a warrant of this sort 
should he issued against him, either at the instance of % 
foreigner, or that of a native of Scotland, to render him 
amenable to the courts of this country. 

Another exception too may be noticed, that of soldiers and 
sailors, who by several statutes are exempted from arrest for 
a debt under ^20. This includes m^-commissioned officers, 
Serjeants, and privates* And by 30 Geo. II. c. 8. all per- 
sons enlisted into his Majesty ^s forces, who did not vokm^- 
tarUy offer, but were compelled or impressed, are freed 
from arrest. An officer, however, does not enjoy the like 
privilege in Scotland, although in the case of Scott against 
Sandilands and Manderston, the judges thought it " uofuga 
that an officer was setting off for his regiment.'* But in 
a later case, Campbell of Skerrington against Captain 
Montgomery, 1790, where the same question having inci-L 
dentally occurred, it was decided differently. 

This warrant too, forms an exception to common dili« 
gence, which cannot be executed on Sunday ; and upon the 
same principle^ the Sanctuary affords no protection against 
it, to the effect of securing the debtor within it ; neither 
will a personal proteetiQ(i shield a man from its efiects,. 
if it can be shewn that be is taking measures for his es- 
cape from the country ; only, no person who is by pri- 
vilege exempted from imprisonment, can be liable to % 
meditcMone fugCB warrant. 

The effect of the warrant is to authorise the debtor's im- 
prisonment in the common jail ; or if within the Sanctuary^ 
in the jail there^ till he find bail cfe judixAo HsH only ; the 

k3 
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caution de Judieaium aohd being acknowledged only in ma- 
ritime cases* For^ in the case of Mrs. Bellamy^ 2l8t Jane^ 
176% when the court refused, during the litigation^ to xe* 
quire caution de jttdica^im soM, it was observed from the 
Sencfa^ that there was neither justice nor necessity for or- 
dering it ; because^ when decree is pronounced, the pursuer 
may obtain a fresh warrant of apprehension, in order .to ex- 
ecution after sentence ; in which case he must require the 
cautioner to fulfil the obligation of the bond, which is in 
general, that the debtor '' shall compear and attend at all, 
or any of the diets of court ;" and it has been decided, that 
under such bonds the debtor must be presented personally, 
and as subject to diligence as at the time of his apprehen- 
sion on the original warrant : upon being so presented^ the 
judge if required, will issue forthwith another warrant, to 
secure the debtor till caution is found for his continuance in 
the country, for such a space as may enable the creditor to 
prepare and execute his diligence against hinu 

The cautioner in the original warrant is relieved, 1. By 
the death of the debtor, during the course of the action. 
3. By presenting the debtor in court, after serving the 
creditor with due previous intimation, and then protesting 
for freedom. 3. Should the creditor, even before judgment, 
suspect the cautioner's responsibility, he may require fulfil- 
ment of the bond, on shewing cause, and allowing a reason-/ 
able time for performance, and if upon presentment of the 
debtor, the cautioner protests for freedom, he is released 
from his obligation ; not otherwise. 4. If the pursuer do 
not, b^efote the conclusion of the action, or at least before 
extract, require the presentment of the debtor^s person, the 
cautioner is free. But an action beginning in an inferior 
court, is not held concluded by decree pronounced there, if 
removed into a supreme court by advocation or appeal. 

In fine, where a judge issues an irregular or illegal war- 
rant, he subjects himself in damages, and the applicant who 
swears fieilsely to a debt, or to such specialties as may mis- 
lead a judge to issue a warrant unwittingly, may be liable 
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when the judge is not ; on the other hand, the judge who 
improperly refuses a warrant to a creditor, is liable^ as for 
an escape, should the debtor have left the country. 



Of the Bwder Warrant. 

This warrant is so analogous to the meditatio fug€B war« 
rant, that any minute detail would be superfluous. It can 
ddy apply to debtors resident in England, or any other fo- 
reign country, who are transiently in this, and the credi- 
tor upon making application to the judge ordinary, or any 
justice of peace of the jurisdiction in which the debtor hap- 
pens to be at the time, bearing that the debtor is a foreign- 
er, condescending on and swearing to the amount of his 
debt, obtains- a warrant to commit him till he find caution 
jttdicio eieti, and to appear personally in any action for the 
debt to be brought before a competent court within the 
space of six months ; the bond of caution always specify- 
ing a domicile, whereat the debtor may be cited to all diets 
of court* Here, as in the case of a meditatio fugtB war- 
rant, it is advisable to grant an order, in the first place, 
for apprehending the debtor, in order to examination as to 
his being resident abroad, which is all that it is necessary 
to establish, before granting warrant to incarcerate. 



Of Jrrestment jurisdiotiofiis fiindandie causa. 

Inhere a foreigner is not resident in Scotland, but has ef- 
fects there, these effects may be attached by this arrestment 
so as to subject the foreigner to the jurisdiction of our courts; 

r but as it does not form a proper neaus on the goods that 

will entitle the creditor to compete with other arresters, 
he must for that purpose afterwards raise and execute a 

I summons against the debtor for payment founded on this 
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arrestmeiit. The summons being executed against the 
debtor as forth of Scotland bj virtue of a supplement^ 
if raised before the sheriff> the creditor must on the 
dependence thereof^ use a fresh arrestment, for the purpose 
of founding an action of forthcoming against the holder of 
the debtor's money or effects, which can only be removed 
by finding caution judicio siaH. But where a foreigner has 
goods already arrested in this country, and the subject of 
An action, (and this arrestment may have proceeded on a war- 
rant from a sheriff*,) he may be pursued on an edictal cita* 
tion, as if he were a native. 



Of the iMwburraws, 

Which is a remedy provided by our ancient statutes for 
preserving individuals against danger from one another. 
The party dreading injury makes oath to the reality of his 
fears before the proper authorities, (the sheriff^, justices of 
peace, &c. h&ng competent) and although any person is 
entitled to the benefit of this security, whether his terror 
appears to others groundless or not, it is proper for a ma- 
gistrate to interrogate him, so as to discover whether the 
application is not utterly unreasonable, or wantonly mali- 
cious, in which case he is justified in refusing it. If the 
lawburrows proceed from the Court of Justiciary, they are 
executed with the same solemnity as criminal letters, and 
caution is found in their books. If from the Court of Ses- 
sion, they proceed on common bills, they are executed as 
any horning, and caution is found in the hands of the clerk 
to the bills. If they issue from the sheriff*, they are serv- 
ed by an officer of court, and caution lodged with the clerk 
of court to the effect, ** that the complainers, their wives, 
bairns, tenants and servants, shall be harmless abd skaith- 
less in their bodies, lands, tacks, possessions, goods and gear, 
and noways troubled nor molested therein by the persons 
complained on, nor no others of their causing, sending, 
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houndiDg out^ resetting, eommaiid, atnatanee, and ratih»» 
bitioo, whom they may stop or let directly or indirectly, 
otherwise, than by order of law or justice." The penalty 
is fixed at £iOOO for every earl or lord, jfilOOO for CTery 
great baron, Scots money, 1000 merks for each freeholder, 
500 merks for a feuar, 800 merks for each unlanded gen- 
deman, and 100 merks for every yeoman or person of lower 
degree, and the penalty may be demanded from the contra- 
rener, though be may not have found caution, provided be 
bas been charged iqion the letters i and if surety is not 
found, the applicant may proceed to denunciation and cap- 
tion, if the letters issue from the supreme court, w by exe^ 
cution of the warrant of the judge, if from an inferior court. 
— Nevertbeless when the application is malicious and with- 
out any just cause, it may be suspended and damages 
awarded 

The action of contravention must be prosecuted before 
citber the Court of Session or Justiciary, as the letters pro- 
ceed from one or the other, and at the instance of the pub- 
lic prosecutor, as well as the private party, because the 
penalty is divided between the king and the latter ; only 
the party may sue for his actual damage in addition i but 
if the letters proceed from an inferior judicatory, the action, 
it is thought, may be prosecuted before it. As formerly no- 
ticed, all persons may obtain this security, even a wife 
against her husband, etecantray and it may proceed at the 
instimce of or against communities. 

In likemanner, a judge or magistrate may, of his own 
motion, or at the prayer of another, put any person guflty 
of an affray; assault, or breach of the peace, under caution 
to keep the peace for a specified time, and commit until 
such caution is found. 
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OF THE ORDER OF.PROGESS IN CIVIL CASES. 

1st, Of the Purmer. 

In most casesy it is competent to the psrty in nHiom the 
ground of action properly lies, to sue in his own name alone, 
but there are several modifications of this rule, of whidi 
the following are the most prominent :— » 
.1st. If the prosecutor be a foreigner, or, though a native, 
if he is not domiciled in Scotland, but resident abroad, it is 
incumbent upon him to name an attorney or mandatory, 
that the action may be instituted in their joint names, and 
iErom whom, personally, expenses may be recovered in the 
event of a non-suit, and in case of their being awarded 
against the principal^ 

. 8dly. If the pursuer is under age, or in pupillage, the 
action behoves to proceed in the name of his tutors* 

Sdly* Should the prosecutor be a 9?isf]orjpM6es, and Un- 
der curatory, the libel requires the concurrence of the gu« 
rator^. 

4thly. The like holds in every instance where a pursuer, 
from whatever cause, is under curatory. A most striking 
example of this occurs in the case of a married woman ; 
for, in no instance can she sue without the concurrence of 
her husband ; and as Mr. Erskine aptly observes, ^* should 
he without reason refuse to concur, or be inciqiable of con- 
curring, on account of any disability, either legal, as for- 
feiture ; natural, as fatuity ; or accidental, as residing for 
4 time in a foreign country ; or if the suit is to be brought 
against her own husband, for securing, to her the stipula- 
tions in her favours contained in the marriage contract, the 
judge will, of course, authorise any person she is pleased 
to recommend, to concur with her, and carry on the action 
in her name. — Process, however, is sustained at the suit of 
the wife, though no curator be authorised, where she sues 
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ber hutbaod after depantiaay for 
which he had agreed to give her 



jlccumulaHan €f Jdions. 

In the case of punmers, it has been found, that where 
two or more of them have separate grounds of complaint^ 
or of debt» against the same indiTidual, they cannot pursue 
him jointlj, or in one common summons. If It should 
therefore' be necessary, for the purpose of saving expense, 
or for some other reason, that a number of various ckims, 
rested in different pursuers, should be sued upon in the 
same summons, it can only be done, (where the nature of 
the summons admits of such an expedient) by conjoining 
the whole in the person of one common assignee, in whose 
name the action may then competently proceed, regard 
being always had to the stipulations and provisions of the 
stamp acts in that respect : — where, however, the pursuers 
have been aggrieved by the same act of the defender, or 
have a joint interest in the matter libelled, one action in 
their joint names is perfectly competent. 



Cf the Defender. 

' In raising an action, circumstances will in general point 
out, with sufficient accuracy, the different individuals who 
should be called as defendere* But instances sometimes 
occur, where, besides the proper defender, other parties may 
have an indirect interest in the issue. These, therefore, 
it is always proper, and, indeed, on some occasions abso- 
lutely necessary, to include in the summons. Generally, 
indeed, an omission in this respect may be rectified, even 
after the cause has come into court, by citing them upon a ' 
diligence obtained for that purpose. But, besides that 
such a proceeding is uniformly attended with much trou* 
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ble and delsy^ it is sn eiq^edieat whkb^ in loiiie tMfSB^ is 

altogether inoompetent. 

Besides this general role, there are a few minor peculi* 
arlties arising from the situation of the defender, of a na- 
ture somewhat analogous to those already noticed in thm 
case of a pursuer. . 

1st. If he be a foreigner^ an action against him is alto- 
gether untenable, unless he be either domiciled, or have an 
heritable or personal estate in this country; though the po»^ 
session of an heritable estate does not constitute a general 
jurisdiction against him, but only a particular one, ro^iofse. 
ret sitiBf ** in questions conceniing such estate.'^ In twa 
of these cases, vis« his being domiciled, or having an heri- 
table estate in the country, he may be proceeded against 
exactly as if he were a native. But in the other, his ef- 
fects must first be attached by an arrestment juriadietioni^ 
fundandce etmsa as before noticed. If, after jurisdietion 
has been founded in this manner, the defender should hap- 
pen to die before being regularly cited in the principal ac- 
tion, it Would not seem that either the arrestment or ju- 
rudiction falls on this account ; as it has, on the contrary^ 
been found that his heir, though doiyiiciled ewira ierrifori- 
umj may, without farther procedure, be summoned by ci* 
. tation in the usual form. 

2d, If the proper defender be a pupil, or a minor, or a 
married woman, or any other person in a state of curatory, 
it is necessary to call the tutor, or curator, or husband, &c* 
for his tntereatf Wherever a specialty of this kind occurs, 
it ought to be particularly libelled in the summons, and the 
necessary warrant inserted for attaining that object. 

3d, In the case of defenders, the same restriction does 
not hold as in that of pursuers. At one time, no doubt, it 
was competent for a pursuer^ to include as many debtors as 
he thought proper, in the same sunmions, however distinct 
his grounds of claim against them might have been. There 
is now this limitation in. the supreme court, (A. S. 8d Nov* 
1695,) that ** for hereafter, in any action to be intented 
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befoxe the IkftA$ ii Sesskni against debtors^ there be not 
above six defenders called in the same snmmonsy t. e. sIk 
difierent sets of defenders, upon separate grounds. of debt ; 
for there may be, competently enough, even more than six 
joint debtors in each ground of debt. The same rule has 
been adopted by most sheriffs in Scotland. 



Oftke Inducia, and Diets of Ccmpeairanee. 

Mr. Erskine very appropriately observes : " The term in* 
dulged by law to a defender, between his citation and ap- 
pearance, in which he may prepare for his defence, is called 
inducuB legaies. This is six free daysy generally in inferi-p 
or courts, upon the principle of privileged summonses before 
the court of Session ; but in summary cases, or those re- 
quiring a more particular degree of despatch, a shorter in^ 
dueue is frequently indulged* 



Cf the Ciiaium. 

The summons must be executed against the defender by 
an accredited officer of court ; and if the diet of compear- 
ance does not fall within a year of its date, it loses its pri« 
vileges, and ceases to exist. 

The defender must be cited either personally, or at his 
dwelling house. In the former case, all that is. necessary 
is, to put the copy of the summons, or citation, into his 
handi, in presence of two witnesses. In the latter, the 
copy may be left with his wife, or any of his children or 
servants. Should they refuse to take it, it must be affixed 
on the gate or principal door of the house ; and if the offi- 
cer be not admitted into the house, he must give six knocks 
at the door, so audible that those within may hear, and af- 
terwards affix the copy to it. 



' 
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In the event of tbe defender being a papU or minor^ his 
tutors and cniators nmst be cited ; and according to Mr. 
£rskine, *^ not indeed by their special names and designa* 
tions personally ; because it is possible the pursuer has no 
means of knowing who they are, or where they can be. 
found ; but edictally, at the market cross of the county 
town of the minor's residence,*' if he happen to reside 
within the kingdom ; and if forth thereof, at the market 
cross of Edinburgh, pier and shore of Leith, by virtue of 
letters of supplement from the Court of Session. They 
are cited upon the same mducuB with the pupil or minor 
himself. 

Where the action is brought against any society or body 
corporate, citation may either be made collectively, by de- 
livering it at a regular meeting, to the presiding member^ 
in name of himself and the other members of the commu- 
nity ; or each of the individual members may be cited se- 
verally, in the ordinary manner. 

[Every defender should have a full copy of the summons 
or libel, so far as concerns him, with a few exceptions ; as 
summonses of i^judication ; of mails and duties ; of exhibi- 
tion addeUherandym; for chusing of curators; of transumpt; 
and of wakening ; of mikltiplepoinding ; of poinding of the 
ground; and of forthcoming ; in all of which, what is termed 
a short copy, is sufficient. With regard to the three last, 
however, it must be observed, that in multiplepoindings^ 
^'^ the defender must be served with a copy expressing the 
designation of the pursuer, either as alleged debtor to such 
a person, or as tenant and debtor of the rents of such cer- 
tain lands," &c. ; and in poindings of the ground^ and 
forthconwngs^ a full copy must be given, in the former case, 
to the heritors, and in the latter to the common debtor. 
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Of Ewwwticna: 

All executions should be in stnct confonnity to tbe wftr« 
not, aind ^* shall bear expressly the names and designs^ 
tions of the parties/' and should relate generally to the 
summons, if written apart ; containing the true date of de- 
livery, with the names and designations of the witnesses ; 
only in ordinary actions of minor consequence, witnesses ure 
dispensed with* 



Of Procedure in C&uri. 

When the cause is called in court, eithet the defender or 
pursuer may fail to appear, or both parties may happen to 
be present by themselves, or represented by an authorised 
procurator of court. In the first case, the absence of the 
defender does not hinder the pursuer &om proceeding in the 
cause ; for, it is remarked by Lord Stair, as being both a 
peculiar and ** an useful point in the law of this kingdom, ' 
that all civil judges do proceed to do justice, although the 
defenders compear not, if they be lawfully cited $ and that 
because of their contumacy." It is to the certification 
which is uniformly introduced in the close of summonses, 
that we are indebted for this part of our practice ; a well 
founded presumption thence arising, that could the defend- 
er have urged any ^ood objections against tbie conclusions 
of the libel, he would not have absented himself. 

Against this decree in absence, if allowed to become final, 
the defender can only be reponed upon an application to 
the Lord Ordinary on the Bills in the supreme court, by 
suspension, who is authorised to remit with instructions to 
that efiect, as, a matter of course ; see Order of Appeal to 
the Supreme Courts. 
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Of the appmUment of a Curator ad Utem^ 

In thk case of a pupil or miiioff, Mr. Enkine observtes, 
that '^ where a minor is either pursuer or defender in any 
action; he must have a cuTfxtor to support him in his pro- 
secution or defences^ under whose authority the suit may 
be managed on his part ; for sentenHa contra minorem in- 
drfenaum lata nuUa est J* The appointment may proceed 
upon the application or simple motion of the minor or bis 
antagonist, or by the judge ear propria motu. His powers 
do not extend beyond the individual process in which his 
appointment is made; but the appointment may be re- 
peated in any other or after process, from time to time, as 
required. And, in the case of a married woman, the law 
is, that *^ if the husband without reason refuse to eoneur,^ 
(where a suit is necessary) ** or shall be incapable of con- 
curring, on account of any disability, either legal, as for- 
feiture; natural, as fatuity; or acci&atal, as residing for 
the time in a foreign country \ or, if the suit- is to be 
brought against her own husband, for securing to her the 
stipulations in her favour, contained in the marriage con- 
tract, the judge will, of course, authorise any body she is 
pleased to recommend, to concur with her and carry on the 
action in her name,^' 



Of compearance for on^e interest 

Besides the direct and original parties to a cause, it fre- 
quently happens that other individuals are deeply interest- 
ed in the issue, and may indeed have the only proper right 
to the subject in dispute ; in which case they. are entitled 
to appear and sist themselves in the cause ; but if their ap- 
pearance is opposed, their interest must be inetantly^ veri- 
fied. Here the advantage is so far in favour of the com- 
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peairing party, that no decree can pass against him on the 
meriis, although he may no doabt be subjected in the ex- 
pense occasioned by him ; and such compearance may be 
made any time before extract. Marquess of Douglas and 
ethers against Earl of Dalhousie, 15th November, 1811. 



Cf CUaHon an an Incident Ditigence. 

Where a party, in the event of failing in his cauBe» is en-* 
titled to recur for relief against a third person not in the 
field, and where, of course, the latter is. not only nxaterially 
interested in the proper pleas being proponed, but is in a 
nu&nner bound to support the former in his suit, he may 
apply for and obtain a warrant from the judge to call such 
third party. This . occurs firequently between a cautioner 
and the principal debtcMr, a merchant and his agent, a su- 
perior and fenar, &c. And Lord BJEUikton states a case, 
ad langttmf between a singular successor and the. author 
firom whom he derived his right 9 but, like the compear** 
ance for one's interest, this citation affnds no foundation 
for a decree against the party cited*. In modem practice, 
however, this expedient is seldom adopted, as a mese inti* 
mation is often deemed sufficient ; and when the interest of 
the party to be cited is more material, a supplementary ao^ 
tion is had recourse to. 

And as to that action, it is in every case a dilatory de- 
fence, ^* thai titt hoMng intereat arenot made pariiea to the 
euU ;" and, in most cases, this defect is supplied by a sup*- 
plementary action, the original process being sisted for a 
reasonable time, for enabling the pursuer to mature the 
other ; but when this is not considered competent, from the 
flagrancy of the omission, the only remedy is to renew the 
libel, in which case the defenders are entitled to their ex- 
penses* 

'But it' firequently- happens that a pursuer has teoeasary 
occasion to amend his libel, and which, upon cause shewn, 

L 
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be tyfll k^ p($fmitte4 to d^» la tl^e ^^felemrcq^rt^ p^HstjiE^^ 
and ^viiip^ ^bppld wfl|iei|^ tbe, iiiferjor in t^uy jnffpecjt^it ^ 
apecudlj Ae^hsed, (A. & let Jay^jAary JT2&) '^ Uiat n^ 
aaneodment of ft libel dudl nevf^ b^ xeceived ail^qr a piroof 

ha9 k^m alloif «d> or ia ca^e^ Vlk^f^ no fxooi ia allpwiMt 
unless produced with or before the seccmd representation 
against the first interlocator on the merUa of the cause ;" 
but when tbe defepdi^ has xnp v^r ente^^d fippearance^ it 
is by a supplementary action alone that the defects of 
this ongiaal libel cm be w^m^ed, or its wwi W MOi w anp* 
plied. TbiSf if biMlgbt in tim^, will be leniM^ |o w4 
conjoined with th» piefiona pnic^iP ; for, ^thpngl) MimwU 
ments be dlowabk^ ^i^gm ad Mtiaeonk^aiiofwuh 1^ 9Xr 
tecatians pf the nature of a mntatim^ ^ which ^^ert tb<» 
tMor of the libel, ought sot to bo pmnitt^. Thai, fi 
defender haraig pn^ooed porovptpry dofenpts, i^hieh 
wonld have subjected htm to the pao9i^ tit}ps^ if lihfilod^ 
but no passive title being lihoUpd, p^m that of towfuUy 
charged to ent«r heir^ and yet no chiug^ piodncedi wbiob 
the proponing pvemptars could not infi^ W Hokw^l^dffr 
ment of, the Lands refiosed to alloi^ tbo pwiwo' to ib 
mend his libel, by inserting th(# otbpr paAsiyo titlUfi, in 
Older to Dondndo the defisndor as to thoiiOt I^fidovdafai 
against Tester, ISth Deceabor, 1709. Qply the pirn 
suers in in^onbatioas and doplafatdn am favoiiiisd ip prapr 
tice with the privilege of insisting upon npif giwundo, 
which were not libelled upon befen^ fmdnotion of the 
wiitinga called fiv; hfA fs^ma ivh^e th^ paw has been 
finally decided, and define gone, out, the piorpoff is npt 
precluded froia bringing a new action on diSmot ModM 
coneiudendl. 

The likjB rules apply as ,ta amondmoato 4Mr additfi^ to 
defisneoB. Such an alteratim ^^ shfdl nofur h» r^poivod 1^ 
ter a proof has been idlowed, or iflicaoos wbeiia ao pimf iff 
allowed, unless produced with or before the second TPpl^fv 
sentatioB agatast the first interlooutov on i\^ iqpriti of the 
cause/' 
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After an amendment in either case is required and ten- 
dered to the court, the opposite party is of course allowed 
to see and object to it ; and the judge, upon hearing par- 
ties, admits it wholly, or partially, and if only in part, 
rejects it qtioad ultra ; but this interlocutory decision up- 
on the point may be reclaimed against and brought under 
review, like any other. 

The restrictions before noticed, however, do not ap^ 
ply where the alteration required arises out of res not)i- 
ter vemens ad noHHam. This new plea must be one 
founded on fact alone; for it has been decided, " that 
after Utiiscontestation, neither exception nor reply might 
be proponed as nomier veniens ad notitiamy where the 
same consisted in jure, seeing no party ought to be ig- 
norant of the law ; and, therefore, that allegeance of no- 
ifiter f)eniefMs ad aures, could not be desired to be pro- 
poned by any party, but where the same consisted in facts, 
and also where the proponer instantly shewed the instruc- 
tion and verification thererf." Touch v. Hume, 9th June, 
1624. 



Of RemiiHngf and Canjaimng Processes ob contiagentiam. 

Where two or more processes are so connected with each 
other, that the circumstances of the one are likely to elu- 
cidate the others ; or where a defender finds it prudent to 
raise a counter libel in order to liquidate a claim on his 
part against the pursuer ; the former is considered as the 
leading case ; and that subsequently brought into court may 
be remitted to, and conjoined with it, ob contingentiam. 
By this means they are incorporated, and proceed as one 
action. 



l2 
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148 WAKENIKO PROCESSES. 



Of Wakening. 

A process is said to fall asleep when it is allowed to lie 
over for year and day, without any judicial proceeding ; it» 
whole operation and effect being suspended until awakened, 
which may be done either by consent of parties, or by a 
regular summons of wakening, such being alike competent 
to pursuer and defender. Procedure on both sides, without 
challenge, is c(mstrued into a dereliction of the objection, 
and the process, in that case, is held to be wakened rebue 
ipsis et factia. It may, in like manner, be kep£ in view,' 
that where, in the principal action, there are difleient con* 
elusions in the summons, and different defenders to whom 
these apply^ insisting against one defender will not pre- 
vent the process from sleeping as to the rest* But where 
the conclusion is single, and the question is only to which 
of the defenders it applies, insisting against one, preserves 
the process as to the others ; for it, in fact, resolves into a 
competition, in which they are all equally concerned. 



Of Transference* 

Where either of the parties in a cause dies during its 
dependence, the action must be transferred against the 
heir or representatives of the deceased. If the pursuer, 
the transference is acHvi ; and it is accomplished by the 
heir of the pursuer completing his title to the subject ; if 
heritable, by service ; if moveable, by confirmation ; and 
producing in the process, his retour, confirmedtestament, 
or special assignation, which, by the act 1693, c. 15, will 
be an effectual transference of the action, at the instance of 
the heir entitled to carry it on. When the defender dies, 
his heir, if he does not intromit, has the benefit of the an- 
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nu8 deliberandi ; bnt when the heir has inouned a passive 
title^ the action may be inrtanier raised ; where, however, 
the ponner cannot instruct such, and the heir has not en- 
tered, he must be charged to that effect, and in one or 
olher alteniative, the action of transference may be 



Of Repeating^ or Proof incidenter. 

A defender may often have a sufficient defence against a 
suit, yet of such a nature, that it is incompetent to plead 
it ; at least not so consistently by exception, as by action ; 
and, occasionally, a counter action may become necessary 
firom the magnitude of his claim, or to put the case in pro- 
per form. It is then requisite to institute and bring this 
contrary action into court without delay, in the ordinary 
form, that it may be remitted to, and conjoined with the 
primary one* This is styled repeating the summons in 
the principal action ; and it nmy be effected, merely upon 
preparing a converse libel, without incurring the expense 
or delay of executing it ; only, in this case, a summons 
thus repeated incidenter^ but not executed, is viewed as a 
mere accessory action, and has no further impression nor 
result, than as it meets and neutraljizes the conclusiMiii of 
the primative process. 

As to repeating a proof, instances of it are so rare, that 
a very few observations may suffice. The subject is treat- 
ed very fully by Lord Karnes, in his elucidations, under 
the head, <' res judicata*''^ When it is tolerated, the new 
proof must be between the same parties, and even then, 
it would be competent to both parties to lead an additional 
proof in the new cause, and to re-examine the witnesses, 
should such be thought requisite. 

And this leads to the most important of all considerations* 
in civil process, viz. 
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Probaiion% SfC. 

• 

Which is necessarily more limited in civil than in crimi- 
nal process. The roles laid down in this respect, for the 
regulation of the procedure before the Supreme Court, ought 
certainly to be adopted and rigidly observed by inferior 
judges. Where parties differ essentially in their state- 
ments aa to the facts of the case, proof becomes necessikry. 
And as it is of primary importance that the avermenta of 
the parties should be fully and distinctly brought before 
the judge, the following regulatory provisions, inter offo, 
have been made by the judges of the Court of Session, viz* 
That no proof shall be allowed, nor any act or otber war* 
rant for proving go out, in any cause, till a distinct state* 
ment of the disputed facts and allegations shall have been 
previously made, in the form' of a candeacendemoe and oft- 
swers, or mt^^fio/ coraiiese«niiences;— -that these stops of 
process shall be so framed, as to contain no acgnnent or 
discussion of any kind, nor even any recital of the proceed- 
ings ; but taking it for granted that the m^ttre of the saaie 
is already understood from the libelled sumaioBS^ defences^ 
and pleadings, shall only state, under distinct beads or ar* 
tides, the special facts and circumstaaoes pertinnt to the 
cause, which are alleged ; and in such a case, it is in prac- 
tice, accordingly, held enough if the proof be undertaken 
either in one of the written pleadings, or even at the bar. 
It may happen too, upon advising a condeseendence and 
answers, or mutual condesc^idences, that the judge, from 
the admissions made by one or other of the parties, is en- 
abled to decide without the necessity of further proof: in 
which case, the procedure, of course, reverts to the chan- 
nel in which it would have run, had a proof never been con- 
sidered necessary. But this can seldom happna. The 
burden of jproof will be imposed, either exclusively upon 
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ik^fMtikeff wlMn k^ BkM iM Kotmd t» pmve, x Mxitiu^ 
•irdy upon tbe drfendgr^ Whed Um^ MCMproftMutf 1jrmi«b£ 
tixely with him} or when i« i» neeedsary to MtaUish thoiar 
cottiiter 9mirasbatb, a ^i^fyi»rid^ pf<»te^iof» will her allowed to 
lioth |Mtftietf • The ImC if Ihe oasei which mmt fnqmsoAf 

'Eh6 jadg« may pronomoe m iDtalocaMr Ibr piMiiqr^ 
either after AtieitsAdng the Rdetflnay of the matteiv adi- 
mittM to proof, at li^fo^ jt. In the fetmef ette^ his de* 
Ureivtice iff, in the striet seiaie of the e3tpi«0siofl,< what oat 
law terma a^ act of lUbHsmti&staHon^ In the latter^ thdagh 
in point of legal eflfeet it is nmch th^ Btan^^- it iff geneial- 
ly denonttnated kn, act brfare answ^* 

Ftoofe may either be taken by the jn^ pii^Mllall^^ ^ 
by a oomiaiffsiAner appointed by him.' Ftoi^erijr thwe cOtt^ 
ndmionets were in the aSioice of the particfe theMteel^^e^; 
they Bite now gtoerally appointed by thfe judge.- 

Wik&i the time for proving hai beeitf aSbwed to eiLfkt&, 
withont bringing or completing the proof, tfaeo>{ipo8!te' party 
may <jt>tatn fall ctrcmndnetion in ^e first ease, and candid 
tional circumduction in the other, without prejttdiibe to the 
party leading the proof tftifl exanoning theabsedt wifneoses, 
eited and eondeacended on by tSta^ andre^^vting their evi^ 
d6iice n^gatmrf a futme day ; htrt th«^ inteilooiiMr of ciMtt»- 
duetion ittay be redaimed UgainsfC #)tnu fho' usual tatte, 
recalled npon Mdae shcrMf, and al sCJeond cHft t6t pto^ing 
assigned. 

Here it may be proper to remark upon the exhibition or 
production of writings public or private, or its equivalent 
in judicial procedure : 

That where a writingf is in the hanc(s of a third person, 
the real owner may at any time, bring an action of exhibi- 
tion against the haver for restftution ; add it has been found, 
tluit a man or his creditors, may pursue for suc& writings 
geinendly, without the necessity of particularising ^hem. 
B^Aum against Btoclay^ 86th February, 1637. 
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• A p^son bftvii^ a joint or specific interest in a writis^g 
is also entitled^ independently'of any sabsistinig process, to 
pnrHoe for exhibiti<« and the use of it. 
. When writings, the property^ and in the possession of 
another, is founded on by an adverse party, the judge ti^ill 
prcmonnce an order for production under certification^ 
or the party ' may be examined as a haver and compel- 
led to. produce them; the writings called for being spe- 
cially d^cribed, and their bearing upon the i|uestion at 
issue being apparent ;— the same rule applies to writings, 
in the possession of, and belonging to third parties. 

Defenders in an exhibition must produce the writings 
called for, and they must also '^ answer to all special per- 
tinent intervogatories in relation to their having of the writs, 
or putting the same away, or as to their knowledge and 
suspicion by whom the same were taken away, or where 
they at present are, that the pursuer may thereby niake 
discovery and recover the same.'' Act of Sederunt, 23d 
February, 1688. 

A diligence against a minor in pupilage, cannot be pro- 
perly granted. 

, However, a peer is bound to take an oath in exhibitions \ 
imd where the person so cited as a haver fsdls to appear, a 
second diligence may be granted for apprehending and im- 
prisoning him till he answer ; and Mr. Burnet is of opinion, 
that even a peer . refusing to swear, may foe imprisoned as 
for a contempt. 



. Of Evidence in particular. 

Proof is by wxit, by oath, or by witnesses ; and when 
competent in either way, it is said to be pro ut dejure. 

Written evidence is either public or private. Of the 
former maybe reckoned,—'!. Acts .of parliament, of which 
the lieges are presumed to be in the knowledge, and the 
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j^nnted fltfttnte book is taken as erideDee of their authenti- 
city* It is therefeare parajuiids to advert to them> fhoogh 
not pleaded by the parties. JSnt the case is so £ur d^Sbr- 
ent as to local or personal acts, which are only supposed to 
be known to those whom they particnlariy concern, and an- 
less it is declared they shall be deemed public^ an anthenp 
ticated copy is requisite^ when foonded on as eridence* 

8. Judgments of courts^ extracts of which, under the 
hands of the accredited cleric^'are held as sufficient. . 
. 3. Judicial writings of e^ery class^ if subscribed by the 
parties ;— but minutes of procedure made up by the clerks 
of court, are probative of ordinary steps of procedure, un- 
less recently challenged, in point of fact, or from want of a 
warrant ; only, they do not prove the allegations of parties 
(unless signed by them ;) and in order to render them ef- 
fectual, they must be made up by ihe clerk ew inconHnenU; 
vi^hile the decree of a foreign court behoves to be verified 
agreeably to the forms of that country. 

4. Notarial instruments, and executions of all sorts; 
only they do not prove extrinsic £EM|ts, nor their warrants, 
but merely, that the solemnities therein set forth were us- 
ed* These are not to be invalidated^ otherwise than by a 
proof of falsehood, in a reduction, with this exception, that 
the execution of a messenger or other officer, in a depend- 
ing process, may be challenged incidentally, in that process, 
by improbation ; whereas by act of sederunt S8th June, 
1704, executions of libels or letters of diligence, signed by 
the executor or witnesses, when blank, are nuU $ but it ap- 
pears, that executions by messengers, instruments by nota- 
ries, or acts by clerks of court, cannot be excepted to, upon 
an allegation that the subscribers were not notaries, mes- 
sengers, or clerks, without a formal action of reduction ; 
and even in that action, their being habit and repute so, is 
sufficient to support the instrument. 

5. The government gazettes, in regard to public mea- 
sures ; but they are not evidence of private titles or in- 
terests. 
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III Oflleltf i^^iMv«|mbMlli«j«««Mitf<ir«iift(^ 
<tf pttfllMnaiii; ihB di^-b#ait ctf s pvUte priANi ( tli« pariik 
x«giiM«r of barptlntt^ iftatfiilges add bitfiilv 9 dofpmtk^ 
b^k«| ud otiMfs «f a nMihv dssdcipticnf 4 , 

T. Hiar«ri6i in ptotf of Mciciil fiM«iy soril te (MMf^^ 
ty 6f Uood, priarit jr «f dEgniyy Ac^ Uttdio tl» «>te leu 
mot« Bitptt ef MTvicte tf iMuiy tif«>iriliqiiity nutyhv t<i» ii ii 
hf retmuis infiiBaeiitoy diotiMttf nC mu^Aa^ dtft^ 

Of pnYBte MidMidfty'AkflOB deadn df utt tkv nridiif kiaoy 
Inmq^. libe neocawy ioieimihiwy ^i^iek ire iddetdf of &a- 
portnce ( th^ naniB and dongutira off tlM wyitei? aaA <f 
the witnenes^ ^ho mUBt cither seo the gtmt&t tubMtiM^ 
or hme him dcknotvladge Ui nibM»rifiiti(fli^ atMff heU 
Uiiid^ or oninM soidy thejr oagfat to knov^ tboie k 10 tmi 
ottF to him fittdyy mid that h^ iiade9»tod(d( k^ ^h» ^h^ 
soxqitiiiiii of the gtuiter ahd two witnedsed ib ia^gpetanhh, 
diihoi^ sabBoripiion by kiitiiik 10 ftuffidettt/ if steoh i§ 
admitted or proved tor hsro b40fi ott0tolimry by tbo p«#Cy ^ 
bnt a be camiot writey thai of t»o noiatioA pubtle^ abd J^^ur 
i?itaamw $ only a hoMgraph dood is efltotttol i»9thMe wilu 
BMBsoty thdogb ittt probativor of its dato^ 

Bat the finmiliiiei^ essential to sfttM deodi mi mstxr^ 
amttto bdqg faauffiai^ to ettsff qiMliffied p»atitition«r,^ Cid 
porspieaocuiy dotailod te the Miiiototia pyei^edMe bbdiK^ 
now is exislODce^ sidloo H, ill pokt tf g6iatiM mMsmias^ 
mOMly to ampl^ uottiewhat iit i^egard t# tesiAi^itkai!^ 
dctedii add bills< 



resiametUary deeds. 

As to testamentary deeds, they are aUowed to fona an 
exception, so far to the strict solemnities reqniied^ tor what 
are deemed in law deeds of importance, u o. exoeeding 
jSIOO Scots, Q£S &. 8d» Steding,) in amooaty or in^ortf. 
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teg berilftbie title $ but fimi fiitottt to Ittttef wtlk^ ^ tiM 
like deeds, whieh ftVe firaqnetttljr eie^iited npoii hii emei'^ 
geiicy^ one notary and two witn^tads an held silflieietlt, 
vdiiite^relr the e&tent of the peMmal projierty (ttiD imly 
object ef sach) vmf be, and pavoehiiil Ikiiiliiteitf vdAf, m 
^fiuh, a0t la>0tariea on this oceasion. TMil 0< Tndl^ 20th 
Febnuiifjr, 1805. Only^ on one oecitoion^ ft testanienl WM 
lednced, althoogh executed by a minister, fa^ not being th^ 
patnchial incnmbent of the parish whei^ the deceased 
dwelt and died. Neither is formality in escecntiod strictly 
regarded, when the testatoi^s intention is sufficiently dbvi^ 
OQS. But in one case, a testamentary deed, not hdogrftpb^ 
was found inefiectual as a conveyanoe of moveables, though 
subscribed in presence of two witnesses. Who adhibited 
their names to the deed^ because not designed^ nor th# 
writer mentioned ; the court observing, that an improbft^ 
tive writing has never been sustained as a conveyance ef 
personal succession, uidess wheie there has been a pemifiA 
peffito/fwnf as in the ease of militaty testaments mud^ 
abioad. Crichton petitioner^ ISth January, 1808. And a ec^ 
dicU to a will was found void, though subscribed by tfat 
testator, not being holograph, nor attested by witnesses,*^ 
Dondas i^^ainst Lowis^ ISth May, 1807. 



BiUa and Promiswry Notes. 

These do not require witnesses nor the name of the 
writ^, and yet prove their date, whether hdogvaph or not i 
only, when takm merely as vouchers of debt, it eeems doubt- 
ful how &r this principle should be extended against heirs 
and creditors, snch as bills and promisssry notes payable 
to thedrawer. BiBs Mgned or indorsed byinitials, of even a^ 
marik, when the fact is admitted, or proved t^be the piao* 
tioe wtik the party, ars eftctual, atthongbthey cannot be 
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the gromid of summary diUgenoej-bntif tbe iaitiilsof 
mark is denied, or if the question does not oocur till after 
the death of the party, it vamt be soj^rted by witnesses, 
as in other cases. of such description. The court, however, 
refused to reduce a bill accepted by a notary for the party, 
and two witnesses $ but refused action on one signed by 
two notaries without witnesses. From the ftyouF' shewn 
to bills, they are good although accepted before being sign- 
ed by the drawer, whose signature may be legally adhibit- 
ed, even after the bankruptcy of the acceptor ; and it has 
even been found, that where the intended drawer had 
died before signing, his executors upon making up titles 
might sign it, so as to render it a valid ground of action. 
McDonald's trustees against Ranken, IStfa June, 1817. It 
has also been found, that a bill in favour of a third party, 
may be signed by the drawer after the death of the third 
party uid of the acceptor ; and more particularly, a bill^ 
whether made payable to the drawer, or to a third party^ 
has been sustained as a voucher of debt, from the drawer's 
name being engrossed m gremioi &om markings of partial 
pfiyments in his hand-writing; from indorsations, or other 
circumstances indicative of his character aiT creditor. Fur- 
ther, it has been held, that a blank bill stamp, signed by 
a party either as drawer or acceptor, and afterwards filled 
up, will subject him, in that capacity, for the contents. 
Little and Company against Muir, 83d February, 1803. 
The designation of the creditor is unnecessary, and even 
the address to the drawer is supplied by acceptance. 
' Bills and. promissory notes, it is universally understood, 
are tnmsferable by simple indorsation. . . 

The invalidity of bills bearing a stipulation of interest, 
£ram a date prior to the term of payment, oir a penalty, is 
well understood ; but not «o, as to those bearing interest from 
the term of payment. A bill containing a substitution of 
the. son of the drawer, fiuling the drawer, by death, was 
found null ; and no legacy or donation martU eauea, can 
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be bestowed by bill^ although it has been fqttnd^ that the 
objeQ^ion of a bill having been granted to constitute: a lega« 
cy, is not good against a bona fiie onerous indorsee. In* 
deed, donations ynJkft etoos cannot consistently be constitut- 
ed by bill, the objection of no value being insurmountable^ 

The term of payment of a bill too, ought to be certain ; 
for if made to depend upon a contingency or future events 
it is inept ; nor is a bill for the delivery of fungibles ef- 
fiectual ; and biUs taken payable at a very distant date, e. g: 
three years, have been refused the ordinary privileges'^ vi- 
tiations and alterations without the consent of parties, are 
fatal to bills, if material, or made moAafii/B^ e. g. when an 
alteration has been made by the holder, in the name, or 
otherwise to his own advantage, or a'diange of the term of 
payinent or date. 

Further, missives and obligations in ret tn^rga to rfa, are 
valid, although not holograph and without witnesses or the 
writer's name, namely, bills, notes and checks upon bank- 
ers, orders for goods, mandates^ and prbcuratories,' guaran- 
tees, ofiers and acceptances to sell or to buy wares and 
meixhaadise, letters of credit for future fumidiings (though 
not so with past,) fitted accounts, &c. &c. ; but the re- 
ceived opinion is, that missives not in ret mercatmaj are 
improbative without the statutory fonus, though admitted 
to be genuine, unless there has been a rettn/erven/tw; nei- 
ther of these, however, prove any thing extrinsic inserted 
in them. 

Again^ the books of a merchant, regularly kept, aro gen- 
erally received as legal evidence, if he is of a good charac- 
ter, when supported by one witness, so as to entitle him to 
his oath in supplement. And these books, though neither 
subscribed nor holograph, are probative against him and 
his heirs; but it is not so with detached statements or 
lopse jottings, evdn though hdogxaph. In various instan- 
ces too, holograph account books not mercantile nor'snb* 
scribed, have' been sustained agunst the party and his re- 
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Foreign private writings. 

The^e when ^xecutecl in a foreigii couqtry, according to 
tbe laws pf that 9oimti7^ are^ ew comitate, pvea effect to in 
th^s ; ^ to all personal obligations or contracts^ even a 
bond b^^xin^ 9t power to ]^gi8trate in Scotland^, to disposi-* 
f ioqs pf iiv>Y^able^ ^i^d testame^tary deeds $ (only s^ teata-i 
jj^ni ej^ut^ by a bi^tard ill ft foreigi^ comitry^ is not e£« 
£dpti^ ii| gcotl9n4 ^P obligations to diapone heritage in 
Scotland^ to the exercise of a faculty to a^ter^ reserved in 
% ^tt^^lf^t qC hf^4^?tt;e f and to ^ wife's renunciation by a 
&a^ifp^ coQtra^t^ 0^ ^ claiws npoA ^ huabmid's hcsritabl^ 
or fnpvfs^bl^ (m^t «^cept « special proyision, so as tq ^-> 
ciftrte l»f r pta«ni9g JocaUty or twje. 

But f^ dispoffi^9i| gp 9pi\yeyaiice of bcqitage aji^ted ifi 
Scptilm4s PF 9f any ingb^ #^ti^ b^Ht^fi^^ txffisi be cxjecnt. 
e4 ill the S^ots fopn, | ot^^rwi^f^ H 4ov not. even fpond ap 
pfetifiia^tiw t9 PS^VVt^ f^ ^Wtfay conyeyance, 

Wbfir^ Yr4t;iW ia ^ essf^jitial solcniinityx any inforBiality 
oi( 4ef <P9t in Uji ^m^Ppt b^ fiqppUed by thci admisaio^i of the 
p%f(y i^pr fay TYitpes^, witl^ tbe exception of an omitted 
or ern»ieoas date^ where no malajides appears* StiJUL aucb 
dftC^cM n^^ W 8|ip]^^ l^y bflmplogqtiot^^ and rei inter-^ 

?ffYatci w^g Wy b^ challonge^ c^itber by dixect or 
ifi4ipept I^UW*?^ ip«t fa th^ lormer ca^e^ the instruments 
«F WfiP«»W W^ PWt Prty %<Jimwb||e^ b^t pi^in^ipaUy K^ 
W^pi %^ A. WW Wm mm/te w tieir p«ft^ co; even ^ 
douMj, W IWt filpciegit^ t^o iniffOicI^ th^ ^1^ bu$ sh^irfd 
tba. challenge 1)^ ff^Q <fe f^^i^H «l4 A^y depcnc n^g^, 
Hpif ^^^ tefitimcvnr wiH g« ftff to aipej^ti^ii it. It is th|e 



Indirect iioprobation depends npa tba atf— litiiaifti of 
eiGh pnrtkidav €mb ; wd tbe competflqcjr tod eflhel of 
BHiflt ml with tbo Jidg». Qm •£ the BMt p««h 
liats «r inqpo^tioDy is » diioa^iMMy hetwwt' dw( 
itoeriaia^ sBbfcnptum of imtiiig of thft pavtjr^ wd ilnA 
{bmded otu Tfaifl qmi 411I7 ke cfUbKfhed by wiiaMMei 
oanversant with the Jnad-jWiritiag of the pavfty; nd wl|iki 
19 fltiil )ms innam^lMifg^ by eemponng tbe fMurfticidftr writ- 
ing or fnbecxipfcian nder cbalkaige» vdih elhfini «bi«li 
aae gepBine. 

Tbe dfeet ef iriiietiflQ or fnperiadaedMaf lettefi^ vrndc^ 
or eentQiMrQi^ deponde «pen tbe pecnIieviMiAitreiad oiscnif^ 
8taiiee9 of Bfld eeae, fov iffateh no genen} mile can be laid 
down. fThe pgesmnption of ftend pfrtumfly eiMep in Bfuib 
oeaes^ but if the eontipDy mppa$fSy and that the vitialion ia 
not in sfibatanHalibuSf the deed is generally sustained ; but 
if vitiated or anperindwced in an essential peiat^ it iadeem^ 
ed nail in Ma, nnless vidian idw deed eonsiata tf distiiHit 
independent parts ; in which oase^ the nullity will only apn 
ply to that part in which it oopfua, 

fThe daoisisns of the Sapxeme Courts on t)iis subject a^e 
mnltifiuieas, aaoh depending upon its om peqalias marita^ 
and the oentiipeats of the Judges at the tiuaue^ 

Bdive»r ¥^ ^iJBptiri to the efieat of januate wrilingi | 
particularly so as to unilateral deeds inter invaa* Then 
is an exception^ however^ of writings, containing a dispense 
ing clause $ of deeds of a testamentary nature ; of bonds, 
&c. by a father to (of ^b^^^^raiy ti^m^yll ^^ <u^ revocable 
before delivery; of postnuptial deeds by the husband in fa- 
ytm of the wife ; qf deeds ia whiob the graatev has a re* 
served interest or lifomt ; of deeda wUoh the gnmter Mas 
under an aDteeadaat oUigattmi to eaeontei rf nutwd «on« 
tiaots, fte. 
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RegktratioD (if not fininddetit) is held equiiiBient to de-' 
livery, and delivery to a third person, for behoof of the 
grantee, is also efiectual. ^ 

Bttscts from judicial vecords are generfllly admilted in 
liea-of the writings themselves, as proof <rf the eodskenoe of 
the latter, and* the busts contained in them ; but when de^ 
<xree6 of inferior courts are brbn^t under review of the Court 
of Session, by advoc^ation or suspension, the original proceed*^ 
iagg are transmitted by a warrant ^m that Court* 
• As to extracts of 'writings recorded in judicial registers, 
the g^eral rule is, that these are tantamount to the origi* 
nals, even when registered for publication only, or as proba- 
tive writS| unless in the case of improbations, when the prin- 
opal fieill to be produced. And in regaord' to deeds, registered 
in inferior courts,' a defender' in an improbation must, to sa- 
tisfy the production, apply for an order of the Court of Ses- 
sion, to transmit the principal writing to the clerk of pr»> 



' It may be proper to notice, holvever, that an extract of a 
i^gistered homing will not warrant a messenger arresting up- 
on it. 

Notarial copies of writings are not sufficient, if objected 
to, in aiiy case ; and as omissions in notarial instruments, or 
executions 1>y messengers or other officers, cannot, in the 
ordinary case, be remedied by other evidence ; so the total 
want of such inotniments cannot be supplied by other evi- 
dence. ' " 



Proof by Oath of Party. 

. '^ Fkobation^ by oaths of pfirties,^' (says Lord Stair^) 
'' hath a moral grbund, and a Scriptural n^arrant ;" but no 
nan's oath is evidence in his own &vour, unless of those 
particulars which are refemBd to it by the adverssry, who 



OATH OF PARTY. 16l 

moflt pveTMudy not only renoonce eyery other mode of 
proof, bat, if required, swear that he knows of no other pro*, 
bative writing, by .which he may establish his plea. Should 
the parties make a mata^ reference of the same point, it 
lies with the judge to deeide which of them is to swear. 



Oath of Calumny. 

This is an oath merely of credality or opinion, and which 
either party may exact from his opponent, upon any parti- 
cular allegation ; but the reference is not held conclusive 
nor to bar other probation, by writing or wrtnesses, or even 
the referee's oath of verity ; nor does the demand of this 
oath preclude the subsequent challenge of the lelevancy of 
the fSM^t upon which the oath is taken* This oath, however^ 
is in efiect superseded by the act of sederunt, 1st February 
1715, § 6. by which any party against whom a matter of 
fi)€t is pleaded, may be compelled tO' confess or deny it ju« 
diciaUy ; and if it tunis out that he has falsified, he will be 
subjected in the expenses thence resulting. 



Oath of Verity. 

This oath is not competent, where public or private writ- 
ing is ati indispensable requisite ; and it is a general rule, 
that all transactions relating to heritable subjects require 
such \ nor is an obligation on one side sufficient, the law re- 
quiring a perfected written agreement, in the shape of a 
probative writ, by both parties, as a necessary solemnity ; 
therefore, although one party became bound by writing, 
and the other verbally, this, though admitted on oath, does 
not prevent either of them from resiling. But writing is 
not necessary, and consequently a reference to oath is com- 
petent in all sales of moveable goods, however valuable or 
bulky ; only, in the case of ships, the registry act enjoins, 

M 
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that the transfer shall be completed by a written bill of n^ 
reciting the certificate of registry^ otherwise it is not ^i^ 
fectual. ' Tacks^ too^ exceeding a year, require writiiog i 
but it may be here noticed, and what perhaps is not ge^e^ 
rally understood, that although a verbal agreement for a 
term of years will not be given effect to, yet, if an alterna- 
tive is added, that the party resiling shall thereby subject 
himself to a penalty, action will be sustained for the pe- 
nal sum, and the condition may be proved by oath; in 
which mode, a verbal agreement fir one year may be prov- 
ed, as well as a communing, during one year, to continue 
the possession for another year. It may also be proved, by 
a landlord's oath, that he agreed that the tenant should re* 
move without renunciation ; or by the tenant^ that he agreed 
to remove without warning. 

In like manner, a notarial instrument of intimation of an 
assignation of a personal obligation may be supplied by the 
written acknowledgment of the debtor; or when the instru* 
ment of intimation has been lost, or even when it never ex- 
isted; in a question between the assignee and the debtor, 
the former may refer to the oath of the other the verity of the 
intipiation, and if thereby established, he is in malajide to 
make payment to the cedent ; but not so in a question be- 
tween the assignee and another assignee, or between the as- 
signee and the creditors of the cedent attaching the subject 
by diligence, although the oath of such other assignee, or 
such creditors, seems competent proof of the intimation in 
such a case. 

Rights of servitude, e* g. a road through another's, 
grounds, may be constituted by grant or prescription. In 
the former, and where the servitude is negative, e,g. €Utma 
mm toUendi, writing is indispensable. 

A verbal submission, too, relative to an heritable subjeot, 
is ineffectual ; but in regard to moveable subjects, or pex>* 
sonal claims, a verbal submission may be proved by theoatk 
of party, and by the oath of the arbiters, that they did de- 
termine. 



OATH OF PABTY. ]$$ 

In All caaetf of csationuy oUigation^ wrifcihg 19 nedessaxy^; 
except idiex^e peribmiaaeB lun taken phice upon the fiuitb 
of the ttLvtdotay, in which case the oftth of the cautioner 
ma^ be had. 

Terbal kgaciea^ to anjr amount, bx6 good, if admitted by 
the escedator 6t party liable to pa^ them, and mHj be proved 
by hk oath ; b«t a verbal notnination of an ejsectttor for the 
execution of a will is ineffectual. 

Whefe parties have conditioned that a common contract 
or obligation shalL be leducisd into writing, although not 
otherwise requiaite, th»:e is. loom fctnitetMcBf uptil the 
Witting ia entexed into^ while All: obviomi defect in the wnt- 
ing oannoi: be supplied by n^ference to oath* 

:Biit, in paieta Uberatorift, even z^ktive to real ri^ghts, a* 
veriial agreement is obligatory, foad may be {m>ved by the 
patty's oath, And aoc^ere^tioli of a private writing, by 
derogation^ may bi.raade* by the party's oatl^, while it ap- 
pcwrs that it is oompe'tent tb augment or add to a written 
agreement, also by oath of* party. 

Bei interventua bars the Ioctm paenitentiie, in most ca$es 
wfaeie- widting is esse^ial ; and the effect of the contract 
may be proved by the oath of party, and in some cases by 
witnesses^ Thus, the locus pcmiieniuB has been found to 
be barred by rei interventua in a verbal sale of l^nds; by the 
seller having*^ pmfohased the superiority, under a stipulation 
o^ tlviagseeikiait ;- in: another cas^, by a partiof the price 
having been paid; in another, when the purchased Jbad. en- 
tered to possession ; in die. case of i verbs! lease £nr a 
course of years, by payment of a graspum; pr, as. in a late 
cMe/M'Horie against M'Whirteir sind.Oray, (ISth Dei^eln- 
bet ISilO,) by executing imprnvements of a subatnntial and; 
pettMnent ^ure'} also in scscvxtndes^.by a :pers<m being 
attired; fitider ff^erbfld'a:greeBient,.td ezect a dam-dyke np^i 
o^todliiei^s glinmd;4Md ih mbmisaionaxngazding^hksitqpe,: 
bf^thie dbjeetin^ pttrty addaein^ wdtneases befase the.aarbt-*! 
ttfta ; in a' verbal reference aa; to marches, by norch-stones^ 

M.2 
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being placed with the knowledge and consent of the ob- 
jecting party ; and that fact was allowed to be proved by 
witnesses ; in cautionary obligations relative to ordinary 
personal contracts only, sach as a sale, or where delay of 
diligence has taken place by the creditor on the faith oC the 
cautionry ; in the case of an informal obligation of relief, 
whe^ reference was made to the oath of the granter, &c. ' 
* • ■ '■'''"■'.) 

As already noticed, under criminal jurisdiction, the oath 
of verity cannot be required in any cases involving infamy or^ 
personal puiiishment ; but it is competent in a: trial. for 
usury, by express statute, 1600, c. 7. ; in cases involving, 
or where the prosecutor restricts the libel to a fine, as in 
bloodwits before an inferior judge, or an assault, the un- 
lawful importation of grain, ofiences against the game laws, 
cutting of planting, petty riots, injuries verbal or real, and 
various others, even where the fiscal is the prosecutor* 

It is, however, excluded in all civil cases of an infamous 
nature, as theft, swindling, foigery^most instances of £raud, 
and the like. 

The reference to oath may be made at any time before 
extract ;* <Hily, if after a final judgment, it must embrace 
the whole, or that part of the libel which is conclusive 
of the cause^ 

Before the process is concluded, particular faucta may be 
referred ; it is competent, too, though the party making it 
have tried proof by witnesses, and also to a party against 
whom a vercKct has been obtained in the Jury Court, from 
his failure to prove by witnesses. 

Where an oath of verity is required, a judicial reference 
is requisite, and a procurator in an inferior court, hap no 
power to refer the libel to die oath of the opposite; party 
without a pn^ermandate $ only, the party referring may 
tetract his reference at any time before the oath is emitted, . 
upon payanent of the extra expense thereby occasioned, un- 
less an improper motive is evident. Chalmers e. Jackson, 
18th February 1813, Fac. CoU. 



OATH OF PARTY. 165 

If the refei«nce is contained in the summoBB, care should 
be taken to have th^ referee personally cited^ upon which 
he will be held as confessed at calling ; if not personally 
cited, an after diet should be fixed for his deponing,, and 
again intimated to him. It is equivalent to a personal .cita- 
tion, if the defender has appeared personally^ or by a pro- 
curator, and proponed peremptory defences. 

Where a party to whose oath a point is referred, defers 
it to the other, it is in the discretion of the judge to deter- 
mine which party shall swear. 

The referee must depone specially to fiusts; for in« 
stance, a tradesman having referred an account for fiimish- 
ings to the customer's oath, and he deponing simply that 
he owed nothing on it, be was ordained to swear pointedly 
whether he received such goods, and if so, how he paid 
for them ; or, where resting owing is referred to a party's 
oath, who acknowledges that he was once debtor, he be- 
hoves to condescend quomodo he paid ; and the onerosity 
of the indorsation of a bill being referred to a party's oath, 
who deponed generally that he was an onerous indorsee, 
but refused to specify the value, he was found not entitled 
to the privileges of an onerous indorsee. ' 

In a reference to oath of verity, special interrogatories 
fill! to be put first, and then general ones ; for a party can- 
not be called upon to answer special questions, which may 
involve him in perjury, or a contradiction of his general 
denial $ but where an oath is conceived in general or am- 
biguous terms, . a re-examination is frequently permitted, 
when particular interrogatories may be put for exjdscati^g 
the fact. But .when the oath is explicit, a re-examination 
is not. admitted on any pretence. 

: And; here may be noticed a striking peculiarity in our 
law, that with a view to .guard against entrappisg a de- 
ponent, into apparent, perjury^ '' the party to. whose oath 
of verity a point is referred, may refuse to swear till the 
adverse party not only renounce all other methods of piDof;|. 

iA3 
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but depone that he kiioi^s of ndioe, and particolailyy that 
he is poBB^ssed of no probative writing by wJuch be giay 
make good his plez^^^^Erskmem' . 

When a referee deponea mm meodni, it is c^viclttaive 
against the referer, when no otiher proof than by such oath 
was originally competent ; but otherwise, it does not pxen 
dude the referer front snpportiqg his plea by aach pth^ 
methods of proof as he was before entitled tp* When a 
party emits an oath of non memini upon a recent faot of 
which he cannot be presumed to be ignorant, he is held 90 
confessed^ as if be had refosed to depone. 

In modem practice, a party on an oath of verity may 
attabh to it snch qualifications or additions as he may 
think proper, which involves the doctrine of intrinsic and 
extrinsic qualities^ which it is often difficult to aolve. 

Qualities are intrinsic, where inherent, in th^ conatiiiitian 
of an obligation, and consequently import a denial of the 
libel. No man, in dubiOf is pissumed to refer facts, the 
proof of which lies iipon his ppponent ; and whetre an agrees 
ment is fulfilled, no after altcsnUiob adjected tb the oatli is 
intrinsio; but if not brought to a condnsion^ every cir- 
cumstance importing it to have been altered or passed Goom 
is intrinsic. To (enumerate the various cases which have 
occurred before the Supreme Court linder tUs head, would 
prove both tedious aqd superfluous. A £ew pnmiinent ia*. 
stODces will suffici^entlyillttfitjrate the pripcipie. A loan 
being referred to a defender's oatii, who admitted the nU 
ceipt of the money, adding that it was ip pa3rment of a 
debt, this was found to be- intrinsic : The coiistitutipn and 
subsistence of a debt due by bill then prescribed, being ie4 
ferred to the acceptor's oath, who adnatted hid sigaatnrsy 
but added that he had never-received any^yahie for it f this 
was also held to be intrinsic. iBat ^^ua is no de&nce in a 
question with an one|XHi» indorse^ ; and when restii^ «w« 
ing is referred to the oatb of the dditor, compensation ia 
extrinsic. Further; if the defence of payment b nArrod 
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to the oath of the pursuer, and he admits receipt of the 
ncnejr, hot adds, that it was on a separtUs account, this 
is inirinsic* On the other hand, if he admits receipt of 
the money in payment of the debt, his depcming that he 
afterwaxds disboised it on the debtor's account will not 
avail him* 

. In general, in a Deference of a debt or obligation not con- 
stituted by writ, payment or performance are intrinsic 
qoalities ( but this rule does not include those debts, of 
which payment falls to be established by written voochers, 
because, when a person satisfies a written obligation, he 
Qu^t to have a counterpart. 

In. a reference upon a prescribed holograph writing, the 
quality of payment is not admitted ; for there the pror 
sumption, after twenty years, is, that the subscription is not 
genuine ; but if acknowledged on oath, this validates the 
bond or writing for 40 years. 

* Where a referee admits the original constitution or ex- 
istence of the debt, but pretends extinction in any mode, 
where writing was said to intervene, or where it was es- 
sratial, this pretence will not be sustained, unless the 
written voucher is produced, and this rule applies to a 
quality of payment to a third party by order of the pur- 
suer. 

Any quality which may be viewed as pars contracttAS, 
or interminis of the obligation, is intrinsic. 

And in general, it may be remarked, that any quality* 
which resolves intp a separate transaction, defence, or 
counter-claim, is intrinsic, e. g. in an action for payment 
of a prescribed bill, reference being made to the defender's 
oath, and he deponing, that the debt was included in a 
bond subsequently granted, this was found to be intrinsic 

.The same principles apply where the defence of pay- 
ment or extinction is referred to the oath of the creditor. 

The oath of verity ia conclusive of the interest referred, 
even though the party should be afterwards tried and con- 
victed of perjury on the head. 
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But tbe effisoC of this oath quoad third paities, is a sab* 
ject of considerable intricacy, requiring a no small degree 
of discernment on the part of a judge* Suppose, for in- 
stiince, a creditor to have used dJ^FIerent arrestments of the 
same date, against an arrestee, for different debts due by 
one common debtor, and that in a forthcoming, the arres- 
tee have sworn negatively upon one of the arrestments^ 
this does not prevent the nrrester in virtue of any of his 
other claims, from proving kabili moda, that the arrestee 
had goods or funds of the common debtor at the date of 
the joxestment ; neither does the negative oath of an ar- 
restee prejudge the common debtor in any action he may 
afterwards bring against him for payment 4 however, a re- 
ference of this sort can only affect the party making it, as 
the arrestee may refer his defence to the common debtor's 
oath, u e. any plea of payment or compensation relevant 
against the common debtor is good against the arrester, 
upon this principle, that the arrester attaches the subject 
arrested, tantum et tale as it stood in his debtor with all 
its burdens. But where this principle does not apply, the 
doctrine is not recognised ; for, in a competition between 
an arrester and an assignee, the assignation being merely 
presented to the debtor previous to the arrestment, this 
was found only relevant to be proved by writ or the arres- 
ter's oath. It is settled, that the negative oath of a prin- 
cipal debtor liberates the cautioner, et vice versa, but that 
the admission of one co-obligant upon a reference by the 
pursuer i or, of the pursuer upon reference by a co-obli- 
gant does not affect the others, the same rule applying to 
co-creditors ^ and that though a creditor oif a person de- 
ceased may prove his debt by the executor's oath, such 
will not affect the shares of the widow, next of kin, or 
other creditors— so, in the case of husband and wife, when 
his knowledge of the wife's previous obligation can be made 
out, her oath establishes the debt against him* 



OATH OF PA&TY. 169 

It b an ncknowUigdd nile^ tluit tha ^Miths •£ gmttduuli, 
truslMi, &€• for Qtben^ are ceiiclaAteikgnati tlwir.'wsardsy 
&c« ill regard to thor o^wn actinga. 

And whole a wife ia pf^pariia hegfOm by her kvaband^ 
her cAth 8iiI:goct8 him i not otberwise. 

Tha.like holda.as to. fn q iiA i ng a to a minar t» f mm lm 

And the oath of Magiatxata^, though fimcH qfhio, ia ra* 
levant* 

A cedei^'s oath on xefeMlBoe hf ^ke del^or, ia eCBCtnal 
against the assignee in all caaes^ before intimation, though 
not so afterwards, to prove compeilaationy payment, or other 
direct exception to the debt, unless the assignation is $h0wn 
to be gratuitous, or in trust for the cedent j and a gratuitous 
assignee nmst produce his cedent to depone, under the cer- 
ti£catioii of being held confessed. At the same time, the 
oath of the cedent makes against an onerous assignee after 
intimation, if the debtor has previously raised action against 
the cedent, upon the grounds upon which he challenges the 
assignee's claim ; or, if the assignee has used diligence in 
ntune of the cedent, the cedent's oath is proof against the 
aangnee ; and when cqmpenfl^tion against the cedent haa 
been proved scripto, and recompensation in the person of 
the cedent is pleaded, this plea may be rebutted by the ce« 
dent's oath. 

In the case of a party becoming bankrupt, if there exists 
that degree of suspicion or ground for not holding his oath 
of itself decisive, it may, notwithstanding, be available, 
when supported by other written or circumstantial evi- 
dence, particularly where it has the effect to elide an ex- 
ception by his creditors to the claim of another sufficiently 
vouched $ as an exception fimmded on the sexennial pre- 
scription of bills, or the vicennial prescription of holograph 
deeds ; provided near relationship, or other suspicious cir- 
cumstances, do not exclude his oath. 

It has accordingly been found, that the oath of a bankrupt 
common debtor was admissible against an arrester, to prove 
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that the anMtee hid^xtingiiithed the debt by fniniihkgB ; 

tbet eft «ere0tee may prove »ay ^woikL jo£ Qcmprfomtia^ 

by the oath of the commm debuy, thongfa Jiankrqpl» ivhich 

'tMlfl Hf^mii previous to the aneatmeiit ; that the oath of the 

/ common debtor, though liaiikrapt, is admiaalde agaiast JOi 

vanester '>$ that the Mth of the baokrapt will aapport a4eciee 

of coDfititatioQ ; that, in the case of the triennial peetoirifh 

-iios^ the debt may. be referred to the banluiipt*s oath ^ 4>at 

.his oath cannot be resorted to in those cases, in whkh hw 

evideikie is objectionable, on the score of relationship or in- 

'terest. - • 

FV>liewing up the principle— « reference to oath by a 
pttMic preseontor, (when con^tent,) snd the accmsed det- 
poning in the negative; the private paitywiU not thereby 
Hte deprited ef his claim' for damages, and woe f^erea, «pon 
« reAoence by fhe private fta^, in snch his civil action. 



Oaih m Supplement* 

In cases where t^e ordinary evidence is drfective, al- 
though -verging towards eenvictiim, or where the claim rests 
«pon the tesC&nioay of one witness, it is stiled aeimpiena 
probaHo, and is ndnally supped by the party's suppletory 
oath ; but in allowing snch, sound discretion and great can* 
lion are requisite on the part of the judge, as the complex* 
idn and bearing of the variety of cases, and the facts infers 
^JAg bbe proper ^emtplena probatie cannot be anticipated, 
dicebidiogly, Mr. ]&skitfB justly remarks, that sentences 
pi^eeeding^ on -such 4iaths, may be declared void upas 
piteper'vooclMVB afterwaifds recovered ; or the cause may be 
teopgfat fiiom theinflBfior cottzt to' the session, on this ground, 
Cl^at the' judge ought not to have ordained the party to 



Such oaths are usual in actions For pa3mient of furnish- 
lags by shopkeepers ; in the case of a fidctcur's or steward^s 
dtsbfjeseoMnU.; and in prosecutions for the aliment of bas<- 
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tard children. Thos, in the firBt-mmtioned caie, if it 
shoald be proved^ that the defender was an ordinary cua- 
tomer, and if the shqd^eeper kepi vegofau: books, he would 
fall to be allowed his oath in snpplement* In an action £ar 
faflHAhing l»ead, ale^ and the Iflbc, againat exectttoaN, the 
psurioar Jbawi^^ prbvtd the fimriinhwig, the cooxl xi^Ctorad thi 

ywintity ^^ ^^ ^1^« -^ff^i »» witrteaa and hia Qwm 'P0t 
hmat bo^ks wmfeifiMUid to MtiMea morohant to Us mtt in 
■«ppknlent> npiai ihe fo^ wd the^dmigr of the'gosidli^ 
in « qaeatioii^h the parehascr'aekacnloib ; alsp thto hair 
being pursued by a merchM^ itm fowMshi^^ tQ iha denqift* 
fA, and thcr nserofaant haadaig fiwnfii AtHrmty, tlm vmH al. 
lowed, him Jus matt m tbt^ biU M tkfiJimtMi^ 

' In ihe ease of illi^giteuDato ohiUffeift, «U l^the lav Mf 
qttiras, is a semiplena f>ffM!»o df^aoneetiot) Mv^fW w 
^ ten .kuHMT li^onth^ betoe ike births The MmmptmiH 
probaSo Jk»» not siean buntly a a^sftiai^, JM must msiWftf 
to an«h tmdorica^ m pnidn^fs/ija mwiipfble belief^ tt9ilgh 
|iQt\Mni|^d &vJdQiicei»T-tf. ^. At has been fomifi sa%uBi^ 
that ihe ^oman xua^ Smm .bed op^e.night on being (pallet hj 
^ MeaiiUsri JUgkl^>( ««|dle, »iid v»«t out lyitk him ti^ 
Use Ua jhoiae fpl i^xi» t ^able> Fbw? I^hay jr^m^ned f 9<W? 
wlnraU^rltoe^ ^ imo^ holiRd W vi^^^ oci:;»siqn cog^ 

rier^uif tm^chor. 19 t;h« atoblQ. Or, if the ^efendier a^W^ 
MQQoeti^ w^ jtjie ittf^kft 9p|v|MN}s of tap mo^tbn befo^ 
the *biiDtV; thi^, iwqc^ V^th 9)i||^ fi^umstantial eviden^fi 
1»f. iit$ pipbki^e ijpiftuiu^pee, w}^ entitle the wop^an to h/^i: 
^b ¥liWPPki»ent ; iMid ip i^^ ijt ba« been recently fbundi 
wh^¥^ ^im^ a^imtte^ ^|ifM9QtJipo one y^r and fourteen 
4»Kf J»&>i».^ iwOb tbit Mtt^i Pf ijKtff entitle* % yo. 
|9» t^J^^ «yj^ i9^aii|^i9^p^ . 
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OaihinhUm. 

^ y . • . ' . • 

This being an oath which, in oertftin ^aaes, is deferred 
hf the j«idge to a porsuier, far ascertaining either the qua* 
lity ^ the valne of the goods taken from htm^oriheamoinit 
of hii damage, is admitted only where there is. full proof 
that the defender has been engaged in some illegal act, as 
aspoilzie; or where pnblic policy reqaiies it, as in the case 

In onr more recent practice, the pursuer, befbn mnkiii^- 
oath, is ordained to exhibit a condescendence of < the extent 
and value of his goods, and his damage, which is taxed by 
the court, upon iK^iich alone the oath is admitted, and it of 
course excludes any coqunct probation, on the part of the 
defender— a sentence upon it may be brought under retiew, 
upon the ground that it ought not have been allowed. ' 

In illustration, in the case of a spoilzie, where there were 
various particular articfes enumerated, as insight plenishing^ 
oxen, horses, com, &c* and the witnesses having proved 
spoliation of com oidy, the Court' allowed the pursuer^s oadi 
in tUem as to the ^dMtrs, but modified the prices deponed 
to, it being properly an oath of credulity. Abo, a party 
who had libelled gold, silver, jewels, &c* taken out of his 
coffer, and having proved the breaking of it, was allowed 
his oath in Utem as to the rest. Itemy one having, vdthout 
an order of law, intromitted with a pack of goods left in his 
hands, in security of his debt, the debtor was allowed his 
oath in Utem as to the quantities, akhongh the persori in- 
tromitting caused four of his neighbours inventory and price 
the veare. Item^ a party's goods being poinded by mistake, 
the nourt allowed the pursuer his oath m ft^em for his dam- 
age, in a reduction and spuilzie, that being the proper ac- 
tion in such a case. 

The object of this oath being, to enable the pursuer 
readily to prove his loss by a party's illegal act» it is not 
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allowed as to any matter akm»df pvpf^ed by witneaaoi ; 
only, althoogk the defender efien a proof by witaesses^ it 
wiU: not bar at.; bat it is not adaitted, vnless the party 
has.^been guilty of such an iUegal act, nor in casea fitvoor*- 
aUefor the defender. 

Xhe edict, Namim caufonm HdMa/niy endtlea the party 
ioflbring, to his oath tfs Ittsai, to the extent of the damage 
snstained^-^ g. an innkeeper was Grand liaUe for money 
8tolen.£R»n a valise npona botse mthe^Mh, pat in nMsOi* 
ly for a refreshment, .by the pnrsaear's oath m Mem. Again, 
the porsoer was allowed his oath as to a som.of money he 
alleged to have, been stolen from him in an inn, npon his 
proving, that he shewed a girdle containing money to the 
defidnder, who . promised, that nothing ahoold be. wanting ^ 
bat in such cases, there mast.be.reasonaUe preson^ive 
evidence at least, that the claimant was in poesession of 
money. Also, a party parsoing an innfcjeeper for some 
money, bonds, and tickets, sMen nkng with his breeehesg 
and. it being proved tha)fc he had not hisbreeohes in the 
moinibg, he was allowed his oath in Kiem. Item, in aa 
action agamst an mnkeeper, for money contaioed in a can* 
vaas parcel, which was sent to his hosue foor a canier who 
pat* np there» ami which was afterwards fimnd in a ceUar 
of the inn, empty, the parsner was allowed his oath in 
Utem. ' 

^ On the other hand, the pannier's oath will not be ad- 
mitted,; upon an aU^ation tlmt money was taken out of hia 
pocket or trunk, while in an inn, unless it is shewn that 
some part of his clothes have been abstracted, or that the 
trunk has been evened. In like manner, a person pursuing 
for the contents of a cloak«bag alleged to lutve been open- 
ed in an inn, he was ordained, before giving his oath in 
MieMf to prove his, bringing a cloak-bag into the inn, his 
having received money recently, befiore, by a Mi9 quaUs 
prabtMopWoA to condescend upon what other things he had 
in hie cloak4)ag. Further,- an innkeepw being porsoed 
for a purse <£ geld alleged to have been brought into the 
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kioaey': and to bejnisiiHif MxJb itiaimxsgj butit^notbouig; 
•prqnA thut he Bad acquiitetvd die Image, or'sjbewed ijtrUab 
hot l»d aboQtliini, he iv«b denied his olidi «i»2t^n; aMiohglr 
be proved his having shewn his feUovr tiavellm fai».]^iind 
in the evening, and that it was found' lying eoipty on :tkb 
t^tde next motaungk Iif ^neiu^ whem tAvcdAen JilVe 
m^ofBy ot je^^By ivpdbcsel, it'Abidtt'becdriiVeied^oveir te 
the master oi^ servakikff of die inn^ as inch ^ras^ abokuege psau 
eda eontaimng ady ikmg d gsisat viiliic/,> otherwibe ikm 
^wnevB jnust' snffer the loss,: mfi^ss tbb3r'ciin'pR»ve gtosd 
negligeoee on'thiepavt o£ tfaemadtdr ^ sbrvsnits? 

The owneis of jtsqoie'coaebes and other caniagei, knf.viit 
Hifllle for nmnieyr or 'rvtahntbM'parcels y unless - eht teed as > snirit;r 
. .3ilt thied paektaewhiiving^ biied a' cart, to eanyi theii^ 
packp a stage^ in aniaotiohat' the instance of one' of'theitt^ 
agshist the? csirter, for /money sllleged to ha^e been taaani 
dot of his pack^ and, :he piwing that, the pack Jiad been 
opened^ he wai^ aHo wed his* oath, in' lUi^*' 
: iBy £^ial statute (7 Cko. IL e^ Ifi; SA^lc^^ III»c. Bts 
M Qe^ Ml* c. ldO,)idwbeK8 of skips) ase no fartheir iiomd 
far emfaezasleBitat,> by tbe - niaater or ceew^ wiifaoat'tbeie 
hiUwledge, th8n>'totbe amchnt of the value bf tjleahip,'a«i 
tb4 freight arising £mn- that voyage ; nor are they UaMe 
for Joss by. fine onboard -.ii 

No goods brought into a ship are held to fall withiiKthii 
eflfot^' ^idess thej^ ibivetbeen deMvi^ied tatUe nsfcten iind 
niate^ or have btaa^entexed in tbe ship's books^ or specified 
ki the bill of lading. 
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i.ilYJM*^ a pofftr^ift^iity .«)q»if^ tt^pMej^wl^tlifsr ,iwm 

IMA a* ooifftssi^wbiiUv wwmftift^jiK^gBiai^* Af^ii^ibMiNr 
witfMNit ai^ «tb<v prtNtf*; bnt^' ntion cause sbbwu in his' 
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owa lifetitne, miJiereMnH, ke viil be gtpomei^vjfmfmf^. 
ing the extra expense occasioned to the opposite parky 9 
bnt should he die before deponing, the presumptive confes- 
sion will operate against his heir. 

JudicitU DeclaraHons and other Admiariona. 

• • • • * 

The act of sederunt .1st Febraarj 1715 provides, thai 
hpfore a party enten^ apon proof of a fact, the . opposite 
party, or his procurator, may be required to confess ^ 
deny it. If he decline, he will be held as confessed ^ and 
if he deny what is afterwards proved against, him, he sub-* 
jiMsts himself in the expense thereby oo<^&sioned. 
. Frequently, too, the judicial declaration of a party is Wr^ 
dered by the court upon the whole. cause» 0^ a part pfit^ 
under the certi^caticm of being held as confessed,, altbougk' 
bath are incompetent where a reference to oath is iuteniU 
ed, or is the only mode of proof, or where iwiitii^ is indis<f 
pensable. But the principle has been. carried so far, that* 
the suspected aecom{riipe of a robbery, adinitted as a witf- 
ness fojr. the ciown,'may be judicially exAmtaed iu a civil 
action against him, at the instimce of the person robbed,) 
for the recovery of his property, under the certification o£ 
beipg held as confessed ; only he may be ripened in. either 
case, upon the footing already noticed. 
.. It hits been founds to6, that the'admission of a defendev,. 
ia a dedaimtiKm by him on a criminal cbarji^, may be foumk*; 
ed on in a civil action ; nay, extra-judicial admissions, 
vfhen proved, are evidence against a party, although con^^ 
oetaions made by a party in the course of cominunications 
for a compromise, are not evidence against him; « 

.Hence parole proof is sdmetimes limited^ oc supersede!^ 
l^ judicial or voluntary admissions by a party or his |ito^ 
curator, or at the.bat of thfr conrt; 

la judicial: inqniiy,. howevu^ no man/, caft- be^'edmpelledr 
to undergo an examination as to the manner in which hr 
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acquired bis own lartiine* Gordon «• CampboU, 2d Ile- 
cembery 1809* 



OF PROOF BY WITNESSES. 

The most extended sort of evidence is that by witnesses ; 
snd it may be g<KieraU7 remarked, that witnesses are not 
competent to prove the constitution of rights and obliga- 
tions regarding- land or heritable subject a; but that- con- 
tracts relative to moveable subjects of every description, 
(ships, as before noticed, excepted,) which have known 
prestations, naturally arising from them, and a vwbal tack, 
for one year only, are proveable by witnesses to any ex* 
tent^ and which- the intervening death of a party does not de- 
feat ; also barter or exchanging of moveables ; location of such ; 
er service (if not for a longer period than a year ;) copart- 
neries, and societies in baigains of victual ; mandates relat- 
ing to moveables (the sale of which might be proved by 
witnesses ;) verbal submissions and decrees arbitral inter 
ruatioos for minor concerns ; . verbal or. nuncupative legau 
cies to the extent of jPlOO Scots, or when the legacy ex- 
ceeds that sum, and the legatee restricts his claim to it ; 
hat when a written testament is reduced as informal, it 
cannot vest the smallest interest in the legatees; .verbal 
agreements, not distinguished by the name of any known 
contract, where they do not exceed <^100 Scots; the giv-- 
ing serious and deliberate mutual consent to enter into the 
contract of marriage de pnsgsenH, or an acknowledgment 
of having already entered into it ; or cohabiting publicly 
as husband and wife, and being habite and repute such ; 
also a regular courtship, followed by copula, without proof 
of an .express promise, such being relevant to constitute 
marriage ; the receipt of any moveable, whether fungible 
or not^ (the borrowing of current money excepted ;) a 
right of property in moveable articles in the possepsion of 
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•aothte^ or afcctaunodation ; wrong oi^ fraud, in most cases $ 
bets constituting usury ; intromissicni with funds of a per- 
son deceased ; in most cases of local customs ; consigna- 
tions in the hands of a clerk of court, by order of the judge, 
(Trustee for Rae*s Creditors against Gordon, Slst June, 
1794 ;) the onerosity of deeds, or their being gratuitous in 
&Your of conjunct and c(Hifident persons ; the having of 
writifigs, and the cause of it, called for in an exhibition ; 
the depositation or delivery of writings ; the performance 
of facts in virtue of an obligation, as the deliverance of 
grain, or other mercantile commodities ; the building a 
house; bridge, the building or delivery of a ship, or per- 
formance of a voyage,' &c. ; payments in satisfaction of a 
written obligation made by a third party, to extinguish or 
destroy the eBect of writing in certain cases, particularly 
where violence or wrong is inferred &om the facts ;' for in- 
stance, a bond may be declared null ea dolo, upon parole 
'evidence, that a deed was antedated or simulate ; that it 
was extorted by force or fraud ; to the alleged fatuity of a 
ti»tator ; payment made unico conteatu with the bargain, 
or on delivery of the article ; payment to a shopkeeper's 
clerk, accustomed to receive such on his master's account ; 
a mandate to a messenger to receive payment of a debt, 
being inferred from his having the grounds of debt, in his 
hands ; the practice of his being formerly employed to re- 
ceive pajonent of debts for his constituent, may be proved 
by witnesses ; also a creditor's renunciation or consent to 
depart from ah obligation not constituted by writing. 

The generality of all other cases of course form an ex- 
ception. Thus, location of service for a longer period than 
a year is not proveable by witnesses, farther than, if the 
servant has entered upon his service, the obligation is obli- 
gkioij for the year current, when the challenge is made, 
and' may be proved by witnesses. Item, the location of a 
ship must be in writing, by a charter party, and the ship- 
ment of goods by a receipt or bill of lading ; mandates, or 
orders tO'pay money, in order to constitute an obligation, 

ir 
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do not admit of proof by witnesses'; nor verbal sttbnuBMMtt 
and decrees arbitral, (with the exception already noticed^) 
or any transaction or cooiiprDmiBe in regard to noKiyeables $ 
neither are gratuitous obligations or promises ; nor an agiee«^ 
ment to lend money^ or any other article ; nor caotisiiary 
obligations^ unless the principal obligation is proTeable by 
witnesses ; nor the receipt of a loan of money ; nor of aa 
informal document to prove a loan ; nor a reqaiation to put 
a party in mora ; nor in ordinary cases, to qualify writings 
80 as to constitute obligations ; nor an agreement to relieve 
an obligant of a written obligation; nor the conveyance of 
a written obligation respecting moveables ; nor the pay* 
ment of a debt constituted by writing, either in whole or 
in part ; nor to performance of facts in sectisfaotion of an 
obligation to pay money, or fo perform other facts ; nor the 
extinction or qualification of obligations in general oonsti^ 
tuted by writing ; nor an order to pay money with a view 
to constitute an obligation against the party giving it % iior 
an order by a creditor to a debtor to pay a third party, so 
as to extii^uish an obligation, whether comtitnted by writ* 
ing or not* 



Of the JdmasibUUff and DisquaUflcaiion of witnesses. 

This subject has been so far discmssed in tveatiiqp of crin 
minal process ; but from the nice and critical exceptions 
which are often taken to the admissi<m of witnesses in civil 
cases, a more minute detail of the principles and rules ap- 
plicable thereto^ must be a desideratum or an object of no 
small interest, even at the hazard of a little recapitnlBtioB. 

All persons are admissible as witnesses, whatever their 
religious principles may be, provided they believe in a Ood, 
and a future state of retribution, such as Jews and even 
negro slaves. Witnesses too ai^p permitted to swear in con- 
formity to the ritual prescribed by their respective reli- 
gious and superstitions, as a Mahometan upon the Alcoran ; 
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afld^ tti observed in treating of cnminftl piooess^ qnaken 
ixe ftlldl«^ to ftflSm in ciril casee, and in penal actiooB for 
dua^geA, mt a Bam in Maikm to the pritate oompkaner. * 



UifPupUartiy. 



Fapik vM, ia tbe ordinary cms, inadmisiiUe wittesaoEr 
in eililcaattacti iod obligatlongy akhough, esf necesdMe, 
^j tatsy be admitted to prove fkets of wrong or fraud to 
a eivii edeet^ in the same maimer as in oriminid prodecnw 
tkne ) bat persona wbo have passed popilarity^ are ad* 
mitted to prov^ fiicts happening daring their pspilarity^ 
which w^re of so aim^ a aatme^ thai they might readily 
appiehead thnu^ 



ltd, Ifuf^fntty. 

• 

Fatnoos or f orioas persons mf incapable of beii^ vnt. 
nessesy but a person subject only to fits of furiosity may be 
received, at least cum nota, where the matter in question 
may reasonably be expected to be understood by him, and 
has come under his observation, in the current lucid inter- 
tfftly if soeh is distinotly markad te exemplified, and of 
aome duaMon»- 



InfamoM Charact&r* 

ntm inadmissible i the tetter afieets his credibility enly, 
and he aiay be admitted cMi fUifia^ ^ 

As iKrti^cd in treatmg of criminal process, the only sort 
6f infamy recognised to the effiwt of exehiding a witness, 
is that which arises firom conviction by the verdict of a 
jmry, of by a ja^ifaiattt ef the Coort of Session, (which is 
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considered as a jury,) either of a crime' to which the ptia» 
ishment of infamy is specially inflicted by the court/ or of 
a. crime which necessarily, infers it^ as perjury, feigery, 
coining, theft, or robbery, and which must be verified by 
an extract or official copy of the proceeding. Bat the law 
does not allow an ahropt 'or a. sutmnary impeachment of 
the character of a witness in the coarse of the proceedings, 
though offered to be instanier verified, even to aflfect his 
credibility ; nor will a proof of general bad charadtex, or 
incredibility, or even a proof of specific infamotis acts, of- 
fered in the course of the proceeding, impair his credit. 
Nor will a convictbn of an infiunoos crime before an in- 
ferior judge, exclude a witness, althouf^it will- affect his 
credibility. A pardon from the kingremoveis the objecti<m 
of infamy ; but no lapse of time without such will do so* 
However, an outlawry does not render a person inadmissi- 
ble as a witness, and in the Court of Justiciary, an objec- 
tion to a soldier that, he had been convicted by a court- 
martial of desertion was repelled, and he allowed to be ex- 
amined cu^ nota,^^Bih Julyf 1822* 



IfUeresU 

The general rule is; that witnesses axe disqualified' by an 
interest either direct or arising by obvious inference. For 
instance, if the witness is called to a matter where he 
claims under the same title, such as the case of com- 
moners ; or in an action on a policy of insurance, any who 
have insured on the same ship cannot be witnesses ; nor the 
following/as has been foun4v ^'^* ^ witnesscall^ taprove the 
tenor of the titles toau esti^e over which he held a rij^ht of 
wadset, although he abp had. caution for his debt ; a witness 
in an action' forascertaimng Cheboundaries of certain hills, he 
having or claiming a priviktge of pasturing upcm them ; a 
witness adduced to support a dispositiiMi under reduction 
on the head of death-bed, his modier having had a legacy 
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left to her-which- would not be effectual if the pursuer pre* 
Vailed ; a witness to support a testament under reduction^ 
he being entitled to a trifling residuary legafey^ although he 
was the writer and a witness to the execution ; a burgess 
to support the rights of a burgh, who has a private pecu- 
niary interest at stake ; magistrates or town officers in office 
at the time in questioui relative to the common good of 
the Buigh; a witness to overturn a bill under impro-' 
bation, he being a cautioner in the suspension of the 
charge on the bill^ although there was a posterior suspen- 
sion in which another cautioner was found liable ; a wit- 
ikess to prove that a defender had fairly bought articles 
challenged in his custody, the witness being accused of the 
embezzlement and sale, and complained against to the 
judge ordinary ; a creditor in a process of judicial sale, to 
prove the rental of the debtor^s lands ; an alleged accessory, 
for a defender in a spuilzie, if not passed from by the pur- 
suer or assoilzied ; a tenant of a barony, in an action at the 
instance of the tenant of the mill for abstracted multures 
against the tenants of the barony, in as far as their defen- 
ces have any connection ; a bankrupt, to prove property in 
himself, or to establish claims by his trustee against third 
parties, unless he is discharged, and has given an acquit- 
tance to the trustee and creditors of all claim for any re- 
version, in which case, his capacity will be restored ; a 
creditor of a bankrupt stands in the same predicament, un- 
less he has sold his debt, or ceased to have <an interest in the 
common fund, whereby he will also be qualified as a wit- 
ness. But a bankrupt may be called as a witness to en- 
validate claims against hb estate, unless it appears his ob- 
ject is to rear up claims -to obtain a majority of votes,, or 
to favour near relations, or some such sinister purpose. 

And it may be added, that in a late lipase, the Court of 
Session ruled that an objection of interest to a witness ought 
to be stated in inUiaHbtss ; after examination it comes too 
late. A statutory disqualification, even although appear- 
ing at an after period, might be attended to ; but not an or- 
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din^rjr objectioi) of int0iMt« F^bminry 19, ISIO^ Robert- 
son V* Duke of AthoK 

On the other band, witnesses of tbo foUowiDg dBsoription 
hayo been admitted : Indwellers and borgosaes in a town, 
for the town hoepitiU, in an action for pajrsMnt oi o^rtain 
duties to the hospital or covicemipg th^ comwm goodlof S¥c)i 
townt or ^revenue of the coaununity^ if not in oQoe at tli# 
time I and ordinary burgesses, although they may havo beeia 
formerly magistrate^ or officers, eyen councilloiiB at tb^ 
time, cum notth Farther, a n^aster of a ship was admitted 
to prove the delirery of grain to a factor in London, s^ 
though he had this interest, that he might be responsible if 
he did not prove the delivery ; a porter is admissible to prove 
the delivery of goods ; or a banker's clerk the pajrment of 
money. In a question of marches, tenants are admitted to 
prove the marches of their own possessions }. m to tho part- 
ners of companies, according to a general rnle, persons whp 
are competent judges may also be wit^esses^ as formeirly ex- 
plained ^ a messenger was admitt^ sis a witness to prove 
deforcement in a civil action against the defprcers, by the 
private party, Stewart v. Robertsons, 19th Jnne, i7St4« 
Napier V. Young, 31st January, 1750, Mor. t;oo« , Witness^ 
Alleged accessories are admissible as witnesses forthe defen* 
der, if passed from by the pursuer, or if assoilzied ; and in a 
spuilzie a person called as a party being passed £rom| waa 
admitted as a witness for the pursuer. It has al30 been 
found, 11th June, 18!^, Fac. CqU* that a joint or co-pur* 
suer, who withdrew his instance by an amendment of the 
lib^l, was not disqualified from being a witness for the standi 
ing pursuer. A person acquiring an ^ post fy^ inter* 
est, e. g. where he has taken a wager a^ to the roault of 
the suitj is a competent witness, but a contingent uh 
terest, arising from the purchase of the plea, would dis- 
qualify. Again, if the interest has been dischafigedt the ob-i 
jection is thereby removed. Further, if a pejnson shall fnnn 
design, nn^e anoth^ s^ party to any soit, with the view 
of excluding his testiniony, tho law will interpose sq ai9 tb^t 
the cause shall be advised first as to him ; and if assoilzied, 
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te ii aa SBexo^tioQaUe witneBa for the other parties ; or 
if emm a real party ceaae to baye an intereft in the result^ 
by latiflfying the chum against him^ he is a competent wit- 
ness finr the others called in the same action, unless the ob- 
jection of agency apply. 

An objection to a witness addaeed, against his own in* 
teresty cannot be pleaded by the opposite party ; €. ^ . in a 
teontroi'vrted election in a boigfa, it was fonnd, that either 
party sught adduce any of the opposite party, or their re* 
latisns, as witnesses; in a redaction on the headof death-bed, 
it was found competent to examine one of several defenders, 
to a witness for the pursuer, when he had not an evident 
interest to depone against the others. 



Imiereit t^fietmg Character. 

It has been found that an alleged adnkexer is not a com« 
potent witness for the deftiider, in a pniof of divorce, though 
a diSnent principle was laid down in the appeal . case 
Matahall ugaiiMt Anderson^ 1798. But the alleged adul- 
terer has frequently been admitted as evidence for the pur- 
suer, in a proof of divorce. 

In an improbation of a deed, a witness alleged to be ac- 
cessory to the foigevy, was admitted to prove it. 

Undue affection or preference is a disqualification. 



ReUMomhip. 

This objection does not apply when the witness isonly relat- 
ed to a third party alleged to have an interest, e, g. in an 
action on a letter of guarantee, where the defence was, that 
it has been forged by the debtor, his sister, and his acknow- 
ledged natural son, were admitted as witnesses for the pur- 
suer, to prove its authenticity. 

The degrees of relationship which disqualify are now 
fully established, being the same as those which by the 
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act 1^1. c. 13. make a judge exceptionaUe, viz. fattier^ 
brother^ son, mother, sister, daughter, either by consaii* 
gainity or affinity, uncle, nephew, aunt, niece by consap- 
guinity, not so. as. to .these four latter by affinity ;, nor does 
it extend to the case where the adducer and the witness 
are m^uried to two sifters, nor to the husband of the. daugh- 
ter of a man's wife by a. former, marriage. 

The objection of relationship is not obviated, though t)ie 
witness should be equally or even more, nearly related to 
the opposite party ; but such witnesses may be received 
against the party to whom they are related, except that f^ 
husband or wife is not pennitted to give.evidcfnce which 
directly affects the civil right of either, although a wife 
may be called as a witness to prove facts which may even* 
tually affect the husband^ and perhaps a child against his 
parent. At the same. time, near rdatjonn, ate sometimes 
admitted, when from the nature of the fact to be proved, 
there must be a penury of other witnesses. 

In the case of bastards, the decisions have been c<mflict- 
ing ; but in the last reported .cases, a bastard, within the 
forbidden degrees to the adducer by the father's side, was 
admitted* 



Adnrinistratian.ae Tutors and Curatora. 

These may be admitted as witnesses for the minor, 
{though not against him,) even although they may have 
lent their names as pursuers of an action for their ward, 
whereby the only interest he had, was, that if the action 
was unfounded he would not get allowance for it in his tu- 
torial accounts ; but they cannot be admitted where they 
have taken an active charge of the process ; or to prove a 
fact done by themselves, or when they may be liable in 
the ocifto tiUeke. 

Upon the same principle, trustees, chough nominally pur-i 
suers or defenders, may be admitted where they have no 
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personal intexest^ and have not gi^en partial coonseL— 
Smyth V. Fentland, 20th May, 1809, Fac. CoU. 

Also an attorney of a person absoad, after institntiag an 
action, a bond of relief being preTiously granted him in 
that opacity. 

Advocates and agents or other prbcnraton.aie not admis- 
sible in the cause they .are condiicting, but are. so ibr the 
same party in other causes $ for they are not allowed.to 
disclose the se^ets of their clients, though they oflfer .them- 
selves for that purpose ; as it is the privilege of the client 
and not of the legal practitioner. This, howeyer, does 
not apply to such facts as preceded their employment, or 
what they might have known without it ; as, suppose an 
agent ^witness to a deed, he may be eTamined to the true 
time of execution ; and it is only conespondeope or com- 
munications in oauM .that avot^e exempted frm dis-. 
closure. 



ParfUU Ctmiud. 

! This is huforred fimn instigating the plea, tellii^ the 
party of his interest, and offering to depone in^his fovour, 
or bei^g present with him at. consultations with lawyers or 
others^ the advising to raise or cany on a process, or 
doing service therein as an agent, or in general, taking 
an interest in foyour of the party, or share in the proceed- 
ings, searching for evidence, suggesting inquiries : et e con^ 
ira, it does not disqualify, that a witness has told what 
he could depone, if he has not officiously offered his evi- 
dence^ or that hehas declared to a party the verity of what 
he knows, unless he did so unasked, and encouraged the ac- 
tion, or. that he has tdd what Ke is to depone, provided no 
paction is made to abide by it, or that he was employed 
as a messeiiger before the action was raised. 
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\ 

As in criminal process, a witness Tdnntuily fn^fef^ ny 
kimself in court withont % legal eketioi^ it rejected as nl. 
trtmeous. Should the witness reside eat of the jmisdictiiiiy 
his attendance can only he seooxed fay a snpplementarjr 
warrant from (he Sapcema Conrt, and if resident abroad^ 
or oat of the kingdom, his endence in civil matters may 
be taken by commission, theogh neithev the sheiiff nee 
other inferior judge can compd any inhabitant te lea've 
their bpnnds to bear witness in anodier texitory ( bat it 
has been found no objection that a wkness came to towii 
by desire of the perty, tod then veeeivad hsa citation—^ 
Duke of Athol petitioner, Mth Nov. 1W». Fao. CeH. 



DependeinM on Adducer. 

Menial servants, tenants at will, artificers, and labourers 
by the day, 4ub. are now deemed ^anpetcnt witnessee i in 
short, theee is aomeely imy exeqrtioa on this head, nasr, 
the f$et of theaddoner having diligenoe a gain s t the witf> 
nesaiane 



iBMitty ia ctRposifa jHWijy • 

Objeetioof ef this sort are received wilth umImd i^mem 
eipiession of iU wtU ia not soffieknt, soma h^iiiow isgmsy 
done or attempted most be made out. Bence it hea b^ea 
fimnd, Ant a witnoss may be addaoed against a. party te 
whom he had fonndeantifln inalawbotrews, befcre hn wee 
cited, against a perty fison whom; be had awom in hiwbniw 
rows, that he dieaded bodily harm, unless the lawbuxrows 
had proceeded upon deadly feud and blood ; that (me of two 



p«rmi9 under notrnt towbunowp, my be iweived as a 
ynti¥^» agMiiflt ikn otberj the Immor purging buopelf of 
oinlice ) and that a motberwinJ* w nay be adduced as a wiU 
oeps agaiiift her aa^M^w, towards whom she had used 
atiWDg e^pieMiaiia of ill willf aod yiolent iaapreGatioiMi 9^ 
acting him oC ha^ii^ lultod hei dmghter. 



If theie are vey^ral pwnmv or defeaderB in. the aaine 
prooen^ and if a wiUiesa ia incompeteiit %» to aoy oi^ oC 
theim be omnot be eiuuaiiied fer aipy of the otheia i tbqs a 



witneM adduced at the ioatinoe of several parties faayii^ e 
joiot intemst, iym rejected^ being the soMsJaw of ws ^f 
tkraa I the like rule applies where se^naral peineiis are pw«> 
sned scfper Bod^m medig^ end it wa» &iii;d that the daugh<9 
ter ef Ik defender in a cMiplaiift &r ivetting imie the eleo., 
tMi of magistrates^ cevU net be examiaed as a witims for 
the Qtbfir defender* 

On the other hand, varions dis^ialifieatim^ have bM( 
diaregaided 06 pemwriam iutiu0h wi even the nearest 
ndations sdroitted to establish oartaio ecenlt faots and o^ 
einmoes» eum nota, in coRRoboratisn of aaether witPMi, 
«r that of some presnmptive evidence, while opm the man 

principle, the agency of witnesses is sometimes overlookedt 
In aU which there is likewise scope for the exercise of the 
diseretien of the jndga» coly a distinction ought to be made 
between that pemma teatnm, which arises from the pe- 
enUar sitnation of the party, and the neglect to trace out 
and addoce competent witnesses* 

A disqnaliSoatien arises by doing er pramising a good 
deed, er giving or promising a reward ; and if the witne^ 
is thna laid nnder an obligation to &vonr the party^ it ia 
snffieient to disqaaliiyt even althengh the pmniw W WA 
been eetnally InWlled^ And^ sbeold the reward be .4^ 
/oeto tendered, (tbflugb nqected) the pwty is» tuoffffmetfTf 
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rumpenHs, deprived of the benefit of the witiieM, Abrnd* 
able jealousy in tliis matter kidaced thexonrt to leject^a 
tvitness for whom the party adducing him had gratuitous* 
ly indorsed a bill after citation, though in the habit -of af- 
fording him such an accommodation. - Farquharson v. An- 
derson, 2d December, 1800, Fac. Coll. 

Disqualification proceeds, too, from a witness being in- 
structed or tutored, how to depone, although he did not 
undertake toik> so in terms of the injiinction ; or from any 
attempt to influence ; or even by representations, or the ex- 
hibitions of any writings, whether judicial steps ^ process 
or relative documents. . No precognition ought to-be taken, 
in the outset of, or vrith a view to promote a civil process, 
although it isallowaUe to question any intended witness as 
to his knowledge of the matters ^in dispute, before citation ; 
and it has been found not to disqualify, that a servant call- 
ed by his master as a witness, had, before citation, drawn 
up a written statement of such fiicts as be knew, (not sub- 
scribed however) and delivered it to his master, it being 
destroyed before examination.— -Denham «• Muir, 10th 
Febrilary, 1796> Fac. CoU. 

Neither does the examination of a witness in a criminal 
process, at the instance of the public prosecutor, prevent 
his being- adduced by the private party, in a process ttd 
ehilem egbcttim, founded upon the same act and deed, and 
vioeversat 

Advocates and agents are not competent witnesses in the 
general case as to communications made to them by their 
clients ; and they may decline to swear although no object 
tion is propcmed. • But they are bound to depone in the 
expiscation of trusts, and private fraudulent conveyances ; 
and in a question, regarding a transaction between .two par- 
ties, it is competeitf to the one to call for production upon 
oath, of the correspondence between the other and his agent ; 
and in the case of an exhibition of writings, in which a 
party is called, his advocate or agent must depone as to 
bis having the writings called for, or having seen them.. 



OBJECTIONS TO WITNESSES. 189 

This disqualifioatiQii or privilege relates only to proper law 
agepts ; not to a ccuiiiniasioner, titistee, fSsu^tor^'Btewardy' or 
other professional* or confidential persons. 

r * 

ObjecHcns to WUhesses* 

These* ought tci be stated before the witness depones, and 
may be instantly proved ; bnt where' a witness is admitted^ 
from theobjector-not being prepared to snp^rt his objeo» 
tion by instant proof, a protest is necessary to fooifd the 
party objectii^in an action of reprobator, in which. case^ 
the action upon it is competent eTOli after sentence in the 
principal canse; and shoidd this acti<A be pursued/ and 
any thingcriminal. alleged against the witness, aspegury. 
or infamy, it must have* the concnrrence of the public pro* 
secutor,' and the witness behoves to be- made a party to it. 
On the other hand, where the witness is rejected by the 
examinator, contrary to the opiiiion €i the party adducing 
him, that'party may preserve his right to bring that ^ct 
of rejection under the after consideration of the court,' by 
immediately protesting and taking instmnients in the hands 
of the clerk of court. Should, however, the exanuoator 
admit, or allow the witness to be examined cum' noia' only, 
thus reserving to after consideration the import of the ob- 
jection and the witness' testimony, it of course supersedes 
a protest; and the like rule apjdies when the objection 
arises from the answers of the witness when ^^•xnli^ In 
imtidKbua. In either case, where tbeobjectionis res no* 

wter veniena ad noiUiam, the protesting is frequently over* 
looked. 

When an objection is intended to a witness, it should be 
stated upon W introduction into court, unless it is to be 
established by his own* depositioa m inUUMbua ; ^^ ui 
either case/ he ought te be made to withdraw while the 
objection is under discussion. Indeed/ the oath ot the wit- 
ness in iniHaKbus, is the usual mode of proving an objec^^ 
tion to his ' admissibility, and he may be punished. for per- 
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jwjr if he swsat fOMy^ If this ^t«i6Mi has Mt been et. 
mdntA in inUiaUbM, the dbjMtidii miy he lAenmrdi 
proved, in the actiell of l!!epn>lMttor^ by his own oath $ and 
it may be proved either before the witness is examined^ or 
afterwards^ in a repxobator^ by the oadi of the party adduc-« 
ing him. 

- Iti sMm ififl««ttM> Witit(^^ 

U4ge itMnictlOB^ ^tuliity^ of tevrtad, ttirdiy With a view 
to disq«iifif|f thctta i but whovt th«re is gvotuid to sinpeet 
dMii* illtetitddi^ it wiU toot be regarded. 
' A wittied^ befiM hekkg exaauned, is, as notiiied litid^if 
i»4iiiitel pfooiMs, pi]]rgcd in intMckflfrm, i. e. i^ malke or iS 
Will to the party a^mst whdni ht is ealled; df all reodpt 
dt pMittkiM of good deed or reward for his eridenee; of 
any iitteiMt in tki6 suk $ aad 6f all iastniotion how to de<r 
pati^*. fihoold ^bib witness depone negatioe as to the first, 
be is admissible^ unless the Oftjedtor can shew actoa! nuu 
Boo, by substantive aots of hostility, althongh lesser degrees 
of emttity may afieot hi6 oredibiHty* The second ease et^ 
tendb vo the offer ef bribes, thotigh Mjeeted by the witness, 
wldoh, if made by or with the knewledge of the party, de- 
ptives hitf of the witness 4n &ditm tommpeniis. The 
tUsrd head is dbvkiiis Cmh wliat has been before explained ^ 
and the foerth ttifsaAi the eorrapt fotoring or attempt ta 
bias a witiieM $ sock a» writing Urn letters on the stibjeet 
whereof lii» ^eirfimony is required $ famishing hmi with 
jlAiratiiM of the ftet $ notes dr ^idsei^abonff on the* case^* 
mtertegatmg and taking privAe tit ivritteii statements fitmt 
him, particnbttly after eitiitidii ^ Imt eomnmnieatioiis be^ 
fore citation are not viewed so nnfavoorably ; and the 
Oddtt of Ssssiott did Hot hold it snffieient to exclude the 
etidouce of eerf liin wVtiieMes, that they had been pre^ons- 
iy pr^cogneeeed befoitt a jttdtice ef the peace, at the in- 
stance of a pnritter ih a eitfl aetion, slthotigh the etsort re- 
probated the praetice. 

The examination of witnessoiil io a dnty of no AnaH im* 
portaaee and Aflfeifty. They Aonld be eaEamiiMd aepmv 
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nMfs 9ntf^ the pcesmoe of each o&er ^ and time wkto 
Imve been CTamintid^ ou^t not to b^ aduitttd to^the otinai 
lomaimng for that porpoao. And akouU in iniendfid vfiU 
dom/ by fenomAm or aocidoit^ iiear aaotbcr fiTiiiirtrit 
{•emttily, it dUqualifiQB faim. 

Witaesftes are tot allowed to read tbeiir ovidenoe, and 
ihaae pnanuti^atmg may he ooaueitted^ and otberwdao 
yuaished by the judge* 

Whete a witaew is not Miffioieiitfy coiivenaat wkh the 
Saglish language^ a awom nlerpzeter ia oiapioyed > and 
by special statote, the affitmatiop of Quakers is saffioical 
itt eivil eases ; bat Peers amst be swoni. And, as ftnuisk 
ly Aoticed^ imder enaninal pirscess, if a mtasss lefiise to 
take an oath, er to answer relevant ^uestiaiis, he (evta a 
Bser) may be ponished by the oonrt^ by in^dssnoieiit ffar 
a deimte fcnod, lis beiiig gaihy of a oontemipt* Bat in 
ear ksWf tfacve is aa inhennt maadm, ^fuad nemm tmekut 
jwwe In siMiiii tmfUudine^ the jmnicgt of deeHniag to 
answer any qamtin infBariag afiuny $ hot the aotaxna doss 
not hold, althen j^ be should snlbyeat himaelf to a charge of 
fhwd, or fiar damages ^ ndUhsr is a witness obliged to swear 
agamst his interest, unless npon a judicial nfaeaoe to his 
oath as a party V and it is the duty of the judge, or his 
conunissioner taking tiie paceo^ to ac^aaiat witaisses with 
kueh their pomloges» 

\ In <te examinatinn of witaeases, the eatafaiUahed nde ia^ 
that the addocer tafcea the lead, aad^ that the other party 
esass-qnestion, bat only as to fiwts eenkaiaed in the aia^ 
numrim ia ehie^anless he has also eited the.witaess ^ the 
addaces beinf stHl eniitkd ta nwAiUsrogale fqpoa the 



As to the latitade of a paity i* eauuniuiog witnesses^ as 
precise rok haa bsen fisced, fiuther than that every SmC, 
whether divoot or edlatenl, bearing upoa the pouits ad- 
nutted to probation, may be breaght out ^ and leadiag qnei^ 
tions are not reoogaked ia ears as ia the Enc^h p^acties. 
In taking down eyidence, it seems to be of the utmost im^ 
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portaaoe, and it is stvopglj recammftiwM by a ro^eetiMe 
authority, (Mr. Tait,) to adopt the litcsml expivmimia^ 
the ' witnesses, if at all intelligible. 

The attendance of witnesses is enforced by a seooild dili* 
gence, of the nature of a caption, when they disregard the 
first citation, in which case they forfeit all claim to ex- 
penses ; bat should a witnessabsent himself , fiom the risk 
of personal execution for debt, a warrant to' stay letters of 
capticHQ, or acts of warding, pro tempore^ may be obtained 
fioms the Court of JSession ^ neither the sheriff nor otfier in- 
ferior ju^ge being empowered to do so* Whto an intend- 
ed witness is nnable to travel, he may beexsBunedon'Com- 
mission ; and if 4n the outset of the action, either patty is 
indanger of losing the benefit of a witness' testimony from 
old age, sickness, or infirmity, the judge may audrarise his 
deposition to be taken prematurely, to* be sealed npand de» 
posited with the clerk till the rest of the witnesses-are ex- 
amined in regular course ; but the opponent to the party 
on whose application it was taken, may • insist - on the xe» 
examination of the witness on his part, if in life, or fordi- 
cooiing;whentheproof is led in the usual manner* < Never- 
theless, ahhougfa a witness is suspected of an intention to 
abscond in order to avoid examination, there seems^to be 
no remedy in civil as in criiuinal process* 

Witnesses obeying the first summons are, in' terms '^ 
act iof sederunt 21st December' 1765/ entitled to one shiU 
Uog per day for personal charges $ and if they travel on 
faomlMick, or in a stage coaoh, to one shilling and'sixpenoe 
additional for each traveHing day, andcne shilling and two- 
pence for eack'day's detention, to be levied ficom 'the-ngent 
of the party adducing the witness, by summary wamnt 
'against him ; and by a decision^; Gordon «• Maofatlane, 9d 
December 1794,'it was found that witnesses n^exe not en- 
titled to demand' more; yet,' as 'before suggested, under 
criminal process, the judge, when his interposition is r^ 
quired, by the obstinacy or foilure of llie addneertooatisfy 



RV 
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tbe wdtue88, geaeitUy swards a sam oommenstiMe to the 
•etoal outlay. 

As witnesses are required to depone to facts sctuaUj 
&Uing' under their own knowledge/ or within their own re« 
ocdlectiany'the causa acienHiB ou^t to be expvessed, as 
hearsay evidence is inadmissible,' unless * of what- a person 
since dead, or who has become insane, has said deliberately 
and 'serioosly, or of notoriety; e. g. with regard to relation- 
ship in the- service of; heirs, and* the' like ; nor is the opi- 
nion ofa witnes^'^ evidence, except. on questions of scitece 
or trade, as that of a physician, artificer, or engineer, &c: 
A witness, after being examined, is entitled to have any 
TO»**^*> in his deposition rectified^ de recenii; but other- 
wise, it can only be done upon the application of the ad- 
dncer, and special cause shewn. 

. ..But it is not competent to lessen the credit of a wif niess 
b^ pvoTi^g an extra-judicial statement ' difierent fimn his 
judicial one, althoii^ his credit may be'snpported by shew- 
iilgt that both accounts coincide. . 

In. forming a just estimate of the faith to be given to the 
teslimflny of witnessea, a great degree of caution and re- 
serve ria zequiBite when th^re is any apparent interest or 
close connexion, and the more especially when they are 
admitted solely* 06 penwriam tesHum. And, as" a vast dis- 
crepancy is. often discovered in the capacity of witnesses, 
there is frequently Toom for the application of the maxim : 
^< Bmderanda ieatimcnia magis qmmnumeranda.^^ 

Hence the expediency of an inferior judge takmg^prodfs m 
ptmmHa^ that, besides putting any questions t#hich may 
a|ipear to him psaper, he may form an opimonof the cre- 
dabiltiyfofthevritnesses^ - 

But, when a proof is taken upon commission^ the injunc- 
tions and recommendations in 'the act of- sedenint,'. 11th 
Mareh^ 1800, madeperpetual by ict of sederunt 28d June, 
1800, ought to be attended to by inferior judges, and their 
commisai^^mrs. These are, ^' to allow 00 matter to be in- 
troduced which is not pertinent to. the cause^ nor any un- 
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neceseaiy pleading or alteiMtidn ftbqnt the eompetaicy il 
questions, or the admissibiGty of witnesses, imd to ehetek 
the partm if they ftttempt to Ibail the pioeeediiigb "^ith 
wmecesswy evidence, or Bupeifluoai natter of «i3r kindl 
it IB likewise recommended to them, to attend tpthe ndes 
el evidence, and to give their own deliveranoes eithear eiea 
iMioB, or in writing, as they see caaac, upon any debate 
whieh may oeeor, it being alt«iqrs midentood that tbar 
•whole proceedings shall be subject to the afifcer consideta^ 
tAsKk of the coort, upon applicntioii made by either par^f^ 
in ordn to which, the commissioner himself, or thoee acting 
for tb6 parties, may take snch notes on aeeparate paper as 
•they think prqMT, tor the dne ' information of thectart, 
bat nothing shall ei^ter the report bnt what the oomnni^ 
sioner himself may think material. If in the eonne of 
taking the depositions, it shall appear to the comtniasioner 
that any witness is not di^poeed to tell the ttath^ or bc^ 
4taMs in an wmsual manner, it is leoommended to hhttto 
take a note thereof at the time, by way of assiitanoe tor Us 
memory, in <^ase he shoald be appealed to oq that anbject, 
by either of the parties when the proof comes to be advi^ 
•d ) or if he thinks pioper, he may annex die saoie tohis 
r^rt of the proof.** 

A proof by witnesses onght not regularly to ptoceed, 

. until the court has ascertained the rdevancy of the partiea* 

avMnnents } however, a proof befinre answer is freqntatly 

allowed, so that if the averments are not pasiiad, I hiutf ^ 

oessity of discussing the relevancy "is sapfrseded. 

AfiniddeereeMybfohastliestreB^of arst/ifiKen^ 
against the parties, so fiur as zapoihr the particular ivtor- 
est there disposed of,« and the depositionB taken in that 
process, may be transferred to a new process between the 
same puties, aa fiur as the -facts alleged emacidd, subfeel, 
however, to every legal objoctioB appKeaUe' lo t3iem \ btot 
the admission of deposidans in such pteoeis against a party ^ 
in a new process, who was not a psdrtjt in the former pta* 
oesit, is not competent. 
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The Court pf Sossioii is in use to grant warrants of 
coarse^ for citing witnesses before arbiters upon their ap- 
plicatioo^ and the depositiaqs of witnesses taken before ar-' 
biters in a snbniission which has been allowed to expire 
withdit a decree, ia admissible ip an after process, subject 
to the rsles of evide^icej reserving to either party to re- 
examine such of the witnesses as are alive, at his own' 
chargef their foz^ner depnsitions being previously cancelled. 
.. Where the fact is to be established by direct evidence,' 
^ is ttsoally «f pected in the case of actions upon contracts, 
pgro witnesses are requisite, althoqgh in civil actions, 
gKoundad upon delict or wrongs circumstances may supply 
the want qf a second witness, without the necessity of two, 
witnesses to each circumstance, while an individual wit- 
mm msLj prove iterated acts of a specific crime, as in 
c;aM|i of hri(>^r jT, anocessive acts of theft, uttering forged 
l^ot^s, &G. ; and it is laiwful to prove an offence, or other 
miflar &ot, jby circumstances alone, and, as jbrmerly no-' 
tiee^, wl|eve ^hexe is only one witness or a ^epiiplenapra-. 
kaHo^ the party is permitted to eke out the defective proof 
l^jf i|is owif oath in supplement. 

: ^dLt .the same time, where direct eiddence cannot be had, 
Circumstantial i& conipetent, and may stand alene^ although 
i^ many cases admitted with considerable reserve ; and, as 
im Instance pf jthe effect given to it, payment, performance^^ 
or4lifleluurge of .the most formal written obligation, is fre- 
qif atly infenfed 6wn circumstances arising from tacitur- 
nily, indi0B»ee, and not c^aimipg fulfilmei^t ^. the taking a 
puKbedor aeeairi^y for a lai^r sum^ &0p 

There 10 another. species of pjroof^ preetsfuvf^one /uri^ 
being aooiewbat diflbcent fimn «iicum0tantial, ^nd i^ifer? 
die eadinetion of ofaGgaiiions by 'preseription, ^ doctrine 
wUoh caanat -be .too minutely defined or generally kno>vn.j( 
bolus the negative preaeiiptioB of jEarty yea«;s, is notp^ro^ 
pcity a«piwanurptioa rf jact, and the scf^iittif4 ^rec^ps* 
tion of caulBonary eyig^Uons ia a. direct wm^ pfoifive es^ 

o2 
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tlnctiOQ jof them, the consideration of these* is not pertinent 
to this branch of the treatise. 

By special statute, holograph writings, in contrmdiBtinc- 
tioa to regular deeds, prescribe in twenty years from their 
date, and which can only be overcome by the oath of the 
granter, or if dead, his heir or executor. And if both the 
writing and subscription are admitted to be genuine, it re- 
Tives and subsists for forty years from its date. 

Bills and promissory notes are also subject to a statutory 
prescription within six years froni the term of pa3rment, to 
which the days of grace hH to be added ; only, as to those 
payable to the drawer on demand, prescription runs from 
the date, and it is rather thought, that the like holdsr as to 
bills payable ai sight to a third party. This prescription 
i;i interrupted, however, by a summons executed, though 
Bot called within the six years, but still the creditor may 
prove. the debt by the debtor's writ or oath. The fact of a 
bill being duly protested, and the protest recorded, does 
90t interrupt the prescription, unless a charge has been 
given on the protest, or other diligence . raised proceeding 
thereon : thus far as to the real creditor in the bill. Still 
it may operate as evidence of collateral facts ; for, a claim 
of relief by the acceptor against the drawer, is competent 
after the expiry of the six years. And should a banker 
take up a bill for the acceptor, and place it to the debit Of 
his cash account, his claim for tepayihetit fh>m the acoep* 
tor, on a settlement of their accounts, is not limited by the 
•exennial prescription. Forthery any ivritten acknow- 
ledgment, marking of interest on the bill, in the hand-writ- 
ing of the debtor or his representative, after the six yeata, 
preserves it firom prescription ; not so if within the six 
years. But although the constitution of the debt is ad- 
mitted, the debtor's swearing that it was either paid . in 
<noney, satisfied by composition^ by goods, by a aettlem«it 
of accounts, or the like, is suBScieiit to extinguish it j and, 
ia this case, it is expected thajt the mode in which it was 
satisfied should be explained. If, however, the reference 
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ifl to the oath of the representative^ it is sufRcient to liber- 
ate him, if he swears that he does not know whether the 
bill was paid or not. 

Again, where a bill bears to be for valqe^and the drawer 
accepts simply^ and not 9Upra protest, for the honour of tlie 
drawer, a legal presumption arises that value has been re. 
ceiyed from the drawer^ It is otherwise, if the drawer 
first allews the bill to be protested for non-acceptance, and 
then. accepts supra protest ; but where the bill is drawn to 
account, or for value in account, it is incumbent upon the 
drawer to establish that the drawer or acceptor has re- 
ceived cash or value for it. 

Inhere, again, the presumption of va]ue applies, it can 
only be couQteiracted by the writ or oath of the dmwer ; 
and this applies to the o^nary class of accommodation 
bills. 

The like presumption and rule holds in favour of the 
payee of a bill or similar document ; and if he was previa 
ously creditor to the drawer, the inference is, that it waa 
granted towards extinction of that anterior debt ; and an 
indorser is likewise presumed to have received value from 
an indorsee, unless the presumption is removed by writ oi: 
Oiith. 

A quinquennial prescription has also b^n established by 
special statute, in fill tr^i)sactioi|s or bax^gains concerning 
moveables or sum$ of njoney, which are proveable by wit« 
nesses, from their date ; as in sale, location, also arrears 
of rent for lands after the tenant's removal ; but not as to 
a fiar having a tack of life-rent lands, or a person having a 
tack of an estate, with power to remove tenants. Mul- 
tures and ministers's stipends, too, fall under tliis prescript 
tion, reckoning from the time they become due. Still the 
subsistence of all these debts may be proved by the writ 
or oath of the debtor. 

In like manner, a triennial prescription has been created 
against all actions for debt, hbuse-maills, men's ordinaries, 
or for the entertainment of persons at boai*d, servants' fees', 

o 3 
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jmerchants' accounts, ana 'by practice to tlie aecbuntd of 
shopkeepers, artificers, tradesmen, writers, agents, proev- 
rators, &c« as well as alimentary debts ; Bat not to a claim 
for aliment, by the mother of a natural child, or her xepre- 
sentatives, against the putative father or bis representatives* 
In accounts, prescription runs froni the last article only ; 
therefore, smy additional furluishing by the pursuer within 
the three years bars prescription, though not if made to th6 
heir of the original debtor by continuation. After th^ 
three years, both the constitution and subsistence of the 
debt can only be proved by the oath or writ of the debtor^ 
who behoves to state distinctly the fact of payment, and 
circumstances attending it. On the other hand, if the 
proof is by the oath of the heir, and the term of prescript 
tion did not begin till after the succession opened to ham, 
jtie requires abo to specify circumstances, should he allege 
payment ; but if the term of prescription has run in part, 
it will not subject him, that he did not make payment, and 
does not know whether it was made or not* In certaiii 
instances, the creditor may pass over the original debtor, 
.and resort to the oath of his wife, or others of his house- 
hold, especially where the articles have been ordered by 
jthem. It is necessary to. prove not only the delivety of 
.the goods, but that the price remains unpaid, neither a 
written order for them, nor proof of delivery being suffi- 
cient ; and it is questionable, if a written acknowledgment 
of the debt, after three years, will counteract the statutory 
presumption of payment* 

Where the ground of debt may arise in England, against 
a resident in Scotland, the debt is subject to the Scots pre- 
scription ; or if the debt is contracted abroad, aUd the deb- 
tor, after returning to Scotland, remains there during a 
course of the Scots prescription, or should he die in Eng- 
land, and no demand is made upon his executors during' that 
course, the debt is prescribed; but where the debtor remains 
in England, during the running of the Scots prescription, 
and then returns to this country, that prescription will not 
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apply. The like holds with regard to debts contracted 
abroad ; so if the debtor have resided ii^ the foreign country: 
for the period of the prescription there, he is entitled to 
the benefit of it in this. Thus, the English statute of li- 
mitation of six years, has been foimd to affect a bill note 
granted in England, so as entirely to bar action upon it^ 
even by reference to writ or oath ; but should the debtor 
return to this country, within the course of the foreign pre* 
scziption, he loses the benefit of it. The same principles 
jiaye be^ adopted in the case where a debt has been co% 
tracted in this country, but where the debtor has reside^ 
in a foreign country doaring the running of the prescription 
there ; namely, tha,t such residence exting;uishes the debt, 
Ponntess of Haddington against the creditors of Sir Charles 
Gascoigne, 6th March 1821. 

^ A legal presumption takes place too, in £EtTour of per* 
sons in confidential situations, as servants in an inn, a son 
in familia, having intromission in the management of his 
fS^ther's affairs, &c. that they have accounted or applied 
the funds for behoof of the creditors, so as to throw the 
burden of proving to the contrary upon him. 

And when a document of debt is in the hands of the 
debtor or cautioner, it is presumed to have be^i given up 
by the creditor upon payment, and this, even where the 
ground of debt is heritable or perfected by sasine^ unless 
the creditor still retains a bond of corroboration, or other 
vaHd document for the debt, and so a bill accepted by two 
debtors, and found in the possession of one of them, was 
presumed to have been paid by them equally. This pre- 
sumption, however, may be elided, in either case, by po- 
sitive adverse evidence. Payment is also presumed, if the 
cgreditor cannot produce the voucher of debt, (chercgror 
phum nan emtens) though it be not in the hands of the 
debtor. For the voucher is presumed to have been given 
up to the debtor upon payment, and to have been cancelled 
by him, if the debtor deny the subsistence, of the debt, or 
if the debt was incurred by his predecessor, and he know 



aOO PfiESUMPTION OF PAYMENT. 

iMthing of it ; the only remedy to the creditor being a 
proving of the tenor. 

The apocha trtum annorum^ is another material pre- 
sumption in law, t. e* where a debt consists of termly pay- 
ments, whether yearly or half yearly, as rent, f(^u-duty, 
iifterest of money, salaries, pensions, &c* the pi^umption 
is, that where receipts have been granted for three consecii- 
tire terms, all preceding duties bare been paid ; three writ- 
ten vouchers for the full term, to which they relate, are in- 
dispensible, as two receipts though comprehendingtihree such 
terms will not suffice, nor will partial receipts to a greater 
number than three, even though disthargring three terms* 
duties. It is also necessary that all the three discharges 
have been granted by the same person, or that the person 
granting the last was aware of the former. The presump- 
tion does not bold, where a bond or other voucher has beeri 
granted, or decree obtained for the former arrears, and it 
is elided by a contrary proof. 

The fees or honoraries of lawyers and physiciand are pre- 
sumed, in the general, to be instantly paid ; but it has been 
found that an annual pension payable by a town, to an ad- 
vocate, and that physicians' fees for the last sixty dajrs of 
the death-bed sickness, and where the physician farnibbes 
medicines, form exceptions ; and the doctrine may be over- 
come by stronger counter presumptions, or by writ or oath 
of party. ' 

Pa3anent too by a thfrd person is, in duhioy presumed to 
have been made by the debtor, or with his money, as when 
a bill is receipted in general terms upon the back ; and in 
Ithe case of correi debendi, payments upon receipt, are un- 
derstood to have been made proportionally ; and in either 
case, the 'inference can only be taken off by contrary pre- 
^ sumptions, or by writ or oath. 

Tutors are presumed intus habere, that they arc not in 
adirance for their pupil, and all purchases made by them 
affecting the estate of the latter, are presumed to be made 
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with their moneys' tm the reverse is shc^wn by an atccomit* 

ing. 

A praanmplion also exists lii fiiToOr 'af the life of any per- 
8on> for akeasonable period; and'this by a decision^ Carstaitv 
i^UBt Stewart, 80th July, 1734, was extended to 100 
yeaift ;• so, a • wonan having pursued! a debtor of her hus« 
baAd; npctti- a cenirmfttion as his exeentor, he being atteged 
to have died abroad, it was foend that she must shew at 
least a probability of her husband's death ; for confimiatiob 
and a decree dative, do not defeat the legal prtounption* 
Bot multifarious instaa^ses have oconrred, in which the in- 
f^mice of death has prevailed ; each ^ase however ^ xesti^g 
upon its own peculiar circumstances^ and the discretion of 
the judges. 

. Moveables being, transferred by tradition, the property 
thereof is presumed from possession ; so it behoves a claim* 
ant, not in possession, to redargue the presuihption by con- 
trary proof, such as the goods claimed having been lost or 
sirien, lent or' pledged, although a variety of circumstances 
may weaken the presumption, e. g. a jei^el being found 
upon a beggar, goods in the hands of carriers, &c. ' 
^ Another species of presumption may be noticed, namdy, 
that while a wife remains in family with her husband, she 
is presumed to be praeporiia negoHis domeatieis^ so as to 
subject the husband for any articles ordered or purchased 
by her, even though he may have given her money for the 
purpose ; and it only terminates by a public separation, or 
the husband obtaining inhibition from the Court of Session', 
and executing it against her. 

Where a foreigner or non-resident pursues a person in 
this country, the defender may refuse to answer till a re- 
sident is appomted inaadatory for the pursuer, that in case 
of an absolvitor, the defender may recover expenses ttom 
him. But a procurator before an inferior court, is preiittiti- 
ed to be a judicial mandatary, by being in possession of the 
party's papers in the cause^ th6ugh he caimot make a refer« 



9M 4f JPKAJt TO 

caoe to the oppotifte fntfBimfk, wHIiomt^prediif i^oitfaik- 
date speciaUy aathorisii^ such. 

. It My jmuunft to notice thf^ tnaumpi^m, PMrmm e$9e 
fiMn> iMfiMas dBm^miramt^ e* g. a cUlil bpm of a wwuui^ 
wla> at the time of the^rphat4e i^oiicoptio*. was. m^riT^ 
if prosiuaBd to be the ohild of her MM^ the ohortert 
poDod of gestatkft hcang held to be fix moiitha, and the 
bngett tea ; and it i» not ev^n ofciscqIm .bjr die .wife haT4 
h^r b^ttk engaged in a criiidnal inti^oMie wi^ 
fiar a tact of time^ onleas the hofbaod mmL wife wesa liT« 
ia% aopasate^and ait aaoh adiatanoe, as to poeclude the poi« 
ability of their haiiqg icohabhed. 



OF THE PROCESS OF RETIEW AND APPEAL. 

.. The Court of Session enjojg bothanexclasiye and cumu- 
lative junsdicti^n, and, with a few exception^ it is, under 
one or other of those jiuisdictionsj entitled to judge priaoa* 
fily in all ctv|l cases, . _ 

But there is a conside^le set of actions which do not 
fallunderthejnrisdictimi of the Court of Session, as aconrt 
of oriipuial resort^ but must in the first instance pass through 
aome of the infierior court&r The most important of these 
are, Isty Causes proceeding on brieyes issued forth of chan- 
cery» such as brieves for serving of heirsy or tutors of law> 
or relicts to tercea, brieve of idiotry,fbr cognoscing furiosi- . 
ty or fititoity, &c. 2d, Maritime and Consistorial cases, 
these being competent, in the first instance, only in the 
Pourtaofthe Admiral and Commissary, 3d, All causes not 
exceeding the v^loe of iB25 Sterling, which must be csr^ 
lied on, in the first instance, before the in£erior judges in 
themanner directed, and with the exceptions i^pecified in 
89 act passed in the 3d Sessira of theSd Fariiameivt of 
GhaiksU. 

. As a court of review, the jufisdiction of the Lords of 
Session is even still more unlimited than as a court in the 
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first instance. In tliis chancter^ the sentences <tf almost 
erery inferior court may be bron^t before them^ either by 
way of ad^oeadmir, ^ii^^pmsioQ^ * 

Formerly^ even the interlocntory jndgments of the infis* 
sihr eoorts night hate bees sulmitt^by-aidvaftpi^ippta 
the review of th^ Imis d Session. J3«t by fO Gem m% 
c. 112. it is declarefl^ thai iioactiimitail Tt^ x^m^ypA fmm 
the inferior «mlrt ^hefym )Miih. it onginated^ till ttaal 
jik^menl shaB hitve bepn :|ii U ik wn c ed» eMOflt .upon one or 
fjehw 6ertaift sjpspiAMl gMmaU^ vn^. Iflit. ^ Incempetenoy, ini. 
blMlng defect #f jfaiAddk^n^fnBonal objeitsoa to the jodge^ 
and {Mavilege of peirty ; 9iL eontingenoy ; M* legal oibJMw 
tions to the mode •ijaeo^ ov with nspect to some change 
oT possession, or toim tntemndBcsse fiir partial paymaits, 
j^ifovided that in the o«pea under this third haad^ leave; is 
gi^n by the infbrisr judges. 
- Bnt there ifl^ andthat Hnntatisa of ' this p^ 
In ^ses of advtxmtioiw 9y 1663. ci 80..and ai> Geo. Hi 
G.'4S. the' Lords of 8esBii|n-Bre eapoMdiy diadiaqged fimh 
granting letters of adracation in any aotita^ '« inteaded or 
to be intended h^kmaiy ebmpetcnt inferior jnatioiaiy,'' 
tat imns below j618 StetKng; taid thie ant of £0 Geo. IIIi 
e. IIS. while it exdndesoriginalactionaandbr ^B2B, leaves 
advocations in this xespeot as heMre# 
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In time of Seasion^ one. only of the jtidfes dSoiates ex* 
ebaively in the > Ml cfaamhcr^ viz. the joniitr #«dinary of 
the fionit division;^ b«t ^daring the fi^piim^ AjataH^ (^ 
C9ifistmas vaeationa^. the .wlwle 1ft ardwary Locds (th9 
Pitesident and Jnstiee deik otepted^ofBeiate aa CM>«lr 
ry on the BOb^ by sotatisn^ eaidfe ibc tb» spaoe/if a .wei4% 
andtiM Lorda of Jnstieiaiy^ duii^the mandia the^ ava in 
eiienit, amiage this vfith each itber. 
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Of Biik cf "Adooeatimi and Suspentkm. 

" The remedy of appeal (says Mr; Erduhe) << from the 
sehteBlfee of an inferior c4Mirt to a saperiori has been adant-* 
led by the laws of lOl civilized statfes." 
- Before the institation of the College of Justice; the* mat- 
ter MCms tc have been regolated by what was then tMtned 
a Swminfm9 of EHw, or by the slatetocy process of « FaH- 
ifing iff Do&m/^ bnt'the proeeedings of these inferior comrts 
are noW bmugfat. under the review of the supericf Judica- 
tories either by ildyocation, suspension, or rednctioi)* 
. Of ' these, admcation and Sttspeti9iim aiord a remedy, 
when^the defciee bf the inferior judge has -not yet been 
carried into execution ; while xeduction, again^ is the pro- 
per teaMj, ^feithflir^ where the decree has already receiv* 
ed foil eteciittmi by payment or satidfiw^tion, or when it 
deeiees nothing to to paid or ptofonHed, but barely de- 
claim a rigbt in faiveur of the pursnei^, 
""' The object of 'these variens fenns of ajction, is, no'deitbt, 
a ctounoa one, though the form of piMess is by no meapis 
the same in alt, the antinn of reduction being in its origin 
an outer-house case, while the prooekH^ of advocation and 
suspension belong first to the bill chamber, and afterwards 
to the outer-house. It is, of course, only to the prelimin- 
ary stages of the pkibesses'of adrocatlon ahd suspension, 
when in the shape of bilb, that fell to be treated of here. 

Advocation Ium been* aptly denominated by Imrd Battk- 
t^n,"^ial'in<lid^nt action, by^vhieh a cause iscimvtd^Co be 
r^tho^ed ft^ an inferior court to the Court of Scantbn^ to 
bc'disenssed thefein; or roniited to the same- inferior coiiH: 
with instructions, or to cither competent and miMU9peet6d 
Jliages," and, as Lord iStair remarks, << the bill of adro^^ 
eatiw 4etk not 'pacs of course^ but kpmi 8{^ta1 considera-^ 
tion of the reasons by the Ordinary, and competent instruc- 
tions produced. 



By former pfAotteei a bill of advoestion might baTe^beca 
presented in . any stage oC the inforior cottrt- prsceedinfs^ 
befinre extnieting the deoreet ; nay, a K^paratebill mij^t 
have been presented againiBt each suec^ssiYe interlocntor, 
whereby the opulent and oppressive litigant -had it in his 
poww to vanquish by dint of the pnme^ his more indigent 
opponent! ... 

A remedy was at length thooght of^ which, thoogb sab* 
ject to some degree of practical inconvenience, has, npon 
the whole, been productive of mnch good. Accordipgly^ 
bills of advocation against inierlocutcry judgmlBi^B^i^pa^ 
the grounds of iniquUy and error f are now competent v hut 
after ^fiiMljudgtnentj iniquity and^cmr are stiU grottfub 
of advocation in terms of 50 Geo. III. c. 112. • However, 
to constitute a final judgment in the sense of the act,* me 
of the judges of the outerwhouse (Pitminy) in a casede-^ 
bated before him, jEbund it necessary, not only that the 
Iberito of the case should be completely eshausted, bat afao^ 
when there is a general finding of expenses against either -of 
the parties, that these should be modified and spedaUg^ 
eemed fir, and this seems consonant to the letter of ^he 
statute. The act, at the same time, provides, «< That biHs 
of advocation from the sheriff and other inferior judges -in 
Scotland^ against inierloouiary judgments^ shall be aibwod 
only upon the grounds, and under the {oovision befoia men- 
tioned.*' Under this limitation, in the case •of interlocutory 
judgments, the decrees of almost every inferior judioatnce 
are subject to the review of the Comt of Session by i)d¥o. 
cation, with the exceptions now to be noticed. 

IH. All mwrUime and %M-f<mfng cauae9, whether foteign 
or domestic, which can .only be judged of, in the fixst in- 
stance, by the Court of Adutiralty, in terms of the act 
1481. c. 16» On the other hand, caosea purely nMroonltfs,- 
in which the Jn^ Admiral has . acquiied a sort of p^« 
scriptive jurisdiction, do not fall nnder the exo^pti^; 
** bills of advocation and suspension fn>m the Admifsltv 
Court, in mercantile causes,*' being, by last mentioned- ata- 
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lulu' iimiliiflMi" in UMMnft tiMMiiifwithi"" Advaratinna im1 
pnupcnniciif from the jiidgVAeBti» f^noMiiiic^ J>]f; th^ simiffif 

mte of tfael>«mfite*, bofiBn vhatev^ j«(U««t<^ tfaigr ji^y 

Iwve bciea hroqigikty idw fintai im ^i^eptift bY .KOfi. ^ 97* 
, Sd, As also the actions founded on the suitates Itgain9i^ 

t 44&f AptioQs brov^^ht Sar anj atim under JP12 SterliAg^ 
)by stutttte 20 Geo* II. c. 48^ i^hich is a mere extensioq 
of 1668- c« 9. which prohibited die adyopation of all actioDa 
f^ tor suinaof mopey withifi 2Q0 merks^'* oidj mem ber s of 
the CoUegfi of Jnftjifie, ai^e entitled-to advoofite in ewcTj.c^^ 
inrhera advocaticpi.&om inferknt courts is pi^bitedj on tlu; 
0rwi|id of ipfivilc^ alone i but if the pnyilcye is not resort^ 
^ to,#fs fimM€WUSiB9 and befiu^ m>me act is done Sflp^. 
baloisy qf -the juxisdic^tiQn pf -thi^ inferfwr court, the pka of 
pniyikgp cannot afierwards be aasfuned as a.gns^n4 of sudU 

. \$thp A variety of actions, limited to parlicnlar courts byi 
etlftesa staiute, 1663, c« 9u spA which* Umitations occni; 
d^if in. those acts &om which the justices of peace, com^ 
nMMonersof snpply, couocts of IreeholdeEfy police, &e. .de^ 
iMna tb^ir antfaority. 

Ath, Cbna^ fifOfcrJgf consisianal h»>Te been thought by 
Sfom» lawyevDto form an exception; but this, to a«prtaij| 
avUnt, se^y^ to be a mist^kje $ for, by the act 1609, o^ 
& tb^Gopst of "Seas^ i^ tn^ -only a^kpo^le^ged as f< bis 
Hajesty's gr^ CM^fiisti^," bi^t is fiiUy eoifi^iwered ^ t^ 
adVofB^te tmim to -themt^Fes, iprom any -oi the commis- 
aalies-^ upon just fttd lawfiil ^^np^iw^ ?pp?4e'tn them bj 

M^ ^ th^ Sll}^]OBt|/\ ^ 

, JBkitJ»oip^<tft^8i»€inii^ptj^nsi^pplyt0e9^iaBQf ^yn^ 
4m ^hd'gtWPd of'inow»ip^tfln^yi ^pq|i whi^ti tha Co|ii*r pf 
jSM8iim» as thi9 Sapnome fii^il ^ISiomtj is etititkd to jodgi^ 
eMn in causes where the merits ^r^ ^^xpuesdy withheld 
Aoitt its isamediat^ ccigntoaiice ; ihfWfi^ .liiiWJnstiitice^d^^ 
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tktt dsoiniii of tlM oovvt nlmd heyMd tlbliiien gXMal 



S« finr ftr aJ w w a rto w g . ^< SiifpmuiMy^ iqni Mr* Br- 
fkiw, ^ is tkst Ions loC Uw bj wkidi the.oAwt of »flciii. 
Umse iiimhIi h— lurjr^ tint lisik not mteiiMA tUBoatidii^ ig 
iUiytd or pst off till. tli# anw be Agda eoimdkMl.** Itii 
not canfacd to o mww p b or iniqiHteti^' dtcHM of iiifMiir 
jiHlgoBy but is oonpotOBt to tbedooveoMof iboCom^of'tooi- 
MD^ vwi lf» /iit»; if oomtislly defeeti w $ ts slso, oh die 
diwmeiy of aow iMitSy if, «s Stiif nsemAB^ ^ ortPidMDo hb 
given that it was not dofos£ omhtod to^ psotnwC tlM plea/* 

'From what has beea'explaiBed as to advoeatiag^ naiaely, 
^diat is only anr oompetcuty in tko gOMtal oasb, upon tte 
mtmriiB, after afiaal jn4gamity so it nost bfe dbtioos, thsit 
it-is tinr proper oenedy at any tuno befiuB ooetiMt ;• Ifut 
jliiat atlooxse msy be eompotenlly saspended, it is not ve- 
Aiossaty diat a chai'ge kave actuoMy boon gi?m upon it^ ab 
jt;is cnnsidflged «afioient if tlie dacree his boon OKtmctod, 
so thsi a ckoqie angr .jnmosU^ bo given. Indeed, as Mr. 
\Eiskine justly iemarits^ ^ even wlien there irno deeiee, 
Aero ooay be a sns^ciDflMny thoogfa not in the sttiot aeoop- 
tattsBofthiht'WBidrftrsaspensioiiisaprooeBs am bs tia o d 
by lainr fiMT poUiDg a alep, not only to tbeeancntiiiiiof M- 
faitoDS deoreesy bnt to all -enoroaduneots either on ptopesk. 
ty or poBSOflrinn, and^ in gcneial, to every nidawftd prd- 



'Tor the eoo^etenoy of soeh an appKcation there ate^fi 
AwwoeptiMiB, esdy the ftilewii^ paxdsl icntsiotimis n 
proporiy beamfeioed: 

L ▲xbnne in the ariioles of legahtions bears; ^ 1[ 
fior tbe eiMiqr off of ipHMHUess and expensive pleis- 
processes in toner ooBiogi the iLoids «f fiMriob shMdi 
9^i ue lk m of any dooMM nrURwii'ithat AaH be pronoMeed 
kereifter 4qMi or sehoeribed snhnunidks, fttthe telt&nd^ of 
eithorof the parties ioabtoittas^ npoo any eaoee or tMMn 
"whatipeveK^ «iri«sthat^mrrapiKsi»,4^^ 
to be alleged against the jndges arbitrators who pronoanced 



/ 



908 SUSP£NJSIOK« 

(he 8^me/', Fmm.wbkh' it is infeixedy tluit Bsitlh incoiA. 
peteat to reduce the decrees themselves, except apon sack 
special. gKounds^ so it jniuit be eqiwUy incompBtenty.iiidesa 
.upon the^ same gnHinds^ to. etUpend the diligence proceeding 
ilppn them ; and practice sendions tbis* coneltisionv . Ac 
coi^vigly^ no suspenUoi^ of a decree arhitnd is xeceiredy bnt 
npoo one or other oC the groonds expressed in the xegala- 
tieti;«-Hintesii uppn the allegations that the arbiters have act. 
ed fiMra vi/ret Gompranmri ; in whioh .case/ both sns|iensidn 
f,a0d .redq<;tion of the decneet woold^ to that extent^ Appear 
to.be cwnpetent at conmum. law. 

9* In further iUoatration of tlie snbject/ thongfa not 
striqtlf.in point, ^' decreets ia fcro coniradiefymo . before 
the Jiondsvof Sestfon, cannot be again sni^iended upon xea- 
son8:con^»etent.to:ha¥e been rproponed, or .which were.ire« 
peUed: hx :the former decreet ;" bat> . as already noticed, 
thej( majTibe siispended upon the discoyery of any import- 
ant matter of fact, and satisfactory evidence of the ps^y*s 
.wmt of knowledge when the decree was pronoonced. ' ■ 
S. By Act of sederunt 11th August,* 1787, f^ all bilk of 
.suspension of decreets pronounced by inferinr judges>:te 
a6#efliee:of the defienders, in eautea rundtfr j612 SUvUng 
. wdue*. shall be Teftised,' and remitted by the* lordNOidinary 
.pn the bills to the inferior judge, if be be competent : And 
.the inferior judge shall proceed and determine theijeon; un- 
til the final conclusion thereof." The act at same' time 
ordains, that the suspender shall not be entitledto be heard 
in hie detence, after being thus sent back* to the inferior 
court, until he pay or consign with the clerk .the whole. ex- 
penses prertoosly incurred, both in the inferior court and 
in. the bill«4)hamber. Under this head, it^may be fitly ad- 
Terted to, that when diligence by homing and caption has 
been raised upon the decreet, questions have arisen' how fiu: 
the expense iS that extraordinary step fidls abo.to be re- 
funded,, beftre the suspender is further heard in the inferior 
ctfQWt ; but the sheriff of Edmborgh, and most others, hare. 
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wMmt htatatinn or raceptkiiiy alwsyB awardodtiMm in 
tike mfloiifir. 

V 4» Tbere/ aiv beaideBy oertun cAasses o£ caiea kbwlikb 
waMpmman 'is dtniMl by statQie, sack as tiM deozoe^ ef 
$mium for mmaU deM», the jadgmmts of frtekfMtmmt 

: Theordepof pioeess or pfooedure in bills of edv^eadoii 
end sospeoskn ace proper] j the study of the agents befim 
the Sopreme Coiut. The exclusive right of ^ngnisg theoe 
nrrits was fermerly arrogated by the frateniity of imteae 
to the signet ; bat it has been formally founds that the 
edier accredited agents of court are- entitled to the same 
privilege. The bill is then lodged with the clerk^ who^ 
after writing on it the date of presenting, lays it before the 
ordinary on the Ulls^ accompanied in general with the in-> 
iHrior'court process, it being ordained by k. S. 17th Feb- 
ruary, 1797, ^* that in all cases whei^ bills of advocation 
are presented, and where either of the parties^ or the ImvA 
Ordinary at the time acting as ordinary on the bills, dmll 
think it necessary or proper, that his Imxlship should have 
before him the OTiginal proceedings and productions in. the 
inferior court, it shall be incumbent -upon the complakier, 
in the bill. of advoeatien, to have that production made by 
transmission of the process at his eEpense**' 
- In ancient. practice, the bill, if not tM^on^er caused, 
was ordered to be answered, and regies ^nerally followed 
as a matter of course ; but by SO Geo. III. c. 1 18, <f BUls 
of advecatian or snspension from inferior judges, in ail eases 
wksre fmici judgment shaU hone heen pronounced, (with 
the eiception of suspensions ct ^removing,) and biUs -of 
advocation on the ground of inootnpetency or contingency^ 
Must either be passed without answers, or tnstantervem 
fused; provided, nevertheless, that the Lord Ordinary on the 
bills may, in such cases, hear parties vioa voce, if he shall 
think fit^V In practice, however, in all cases where- the 
bill prays to be passed without caution^ or upon Juratory 
eautimi, w ufitheut consignation, it. is usual to order an- 
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•w<n before passing the bill ; and by the same act in Mb 
of suspension and interdict ; in bills of anspenaieit of 
charges or threatened charges on bonds, bills of ewAange 
or promissory noies, coniradSj decreets arbUral, or other 
instruments registered for eaeeuiion ; and in the cake of 
bills of suspension of decrees of remomngj no replies or du-« 
plies shall be allowed ; bat the Lord Ordinary on the bills 
may^ if he thinks proper, hear parties «tea voce, and nay 
jpass or refose the bills with or without answers. In bills 
of suspension also, *^ against decrees pronounced by the 
Coutt of Session in faro, replies and duplies are prohibit- 
ed ;" but answers may be ordered ; in which case, the ex- 
tracted decree is appointed to be produced along with them. 

When the bill is not passed or refused instanter, but a 
hearing viva voce, or atiswers, are ordered by the Ix>rd Or- 
dinary, a sist of eisecution, or of further procedure,' is, at 
the same time^ inserted in the interlocutor, which sist, in 
order to its haviilg any effbct> must be regularly intimated;— 
if an advocation^ both in the inferior court, and to the op* 
posUe party, as was found in the case of Keith, petitioner, 
July 11th, 1804 ;-*if a suspension, it is sufficient to inti* 
mate to the party alone* 

The solemnities requisite in such cases of intimation are 
material to be attended to* It may be niade either by 
reading to the party personally, in presence of two wit- 
nesses, the sist or deliverance of the ordinary, or by fur- 
nishing him with a copy of it, or by leaving such for him 
at his dwelling-house ; and it is sometimes made to the 
agent of the respondent^ who behoves, in that case, to sub- 
scribe an acknowledgement in that character, which, in 
practice, is deemed sufficient ; yet this is attended with 
hazard, as it is questionable hdw fat it would be effectual 
against the party, until communicated to himself; only a 
written acknowledgement of the intimation by the party to 
whom it was made is held good ; or if that^ party has en- 
tered appearance in the bill-chamber roll, no execution nor 
cert^ate is necessary. In cases of suspension and libera- 
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tioDy and suapensioii and interdict, it is necessary to serve 
the respondent with a full copy of both the bill and sist. 

The intimation may be made by any person, whether 
notary or not. Should the party to whom it falls to be' 
made, be at hand, the principal bill or sist may be used as 
the warrant f but if otherwise, a notorial copy should be 
employed, to avoid the hazard of the loss of the principal. 
In evidence of this intimation, an execution should be re^* 
turned to the bill-chamber, under the hand of the person 
who made it. If a notary public, his own subscription in 
that character is sufficient ; but if a messenger, or private 
individual, the two witnesses who were present at the ish 
timation should also sign the e:(ecutiont 

If after such intimation or appearance being made in the 
roll for the respondent, the sist be allowed to expire ; and 
if, notwithstanding the Lord Ordinary's appointment to that 
effect, no application has been made, or answers lodged for 
the charger, the coinplainer may apply to have the bill 
passed in absence, by lodging a note to that effect with the 
clerk to the bills, which he is bound immediately to trans- 
ioit, with his certificate of the fact, to the liord Ordinary. 
Where appearance has been made in the roll for the re- 
spondent, the lodging of this note should be intimated to 
hrs agent in writing, and a certificate of this intimation 
given in to the clerk ; and in general the act of sederunt of 
14th June, 1799, enjoins, that '^ when either an answer or 
a reply, or any other pttper, is given by a party to the bill- 
chamber, his agent shall give notice in writing on the same 
day to the agent for the other p^y, that such paper is in 
the clerk's hands ; and a certificate of such intimation shall 
be lodged with the clerk, otherwise the said paper shall 
not be laid before the lord ordinary who is to advise the 
biU." 

Notwithstanding the lodging of this note, the respondent, 
upon application to the Lord Ordinary, (which, of course^ 
should likewise be intimated to the opposite party,) may 

p2 
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atiil be kidiilg^ witft delAjr* In the cMb ef snswers, the 
act pmvldiBBf that ^ wfatftn a hill 6f BUfipenmott or advocnu 
tieo IB appointed to be answered^ the respondent diall not 
be aUt)w0d more than a week after the ekpir^ of the siBt, 
at, Upon 0pMai daM6 shewli> a vmtk. longer to put in an^ 
BwtiB, in Older that the litigation ill the bill<ichainber ma^ 
ndt be toe len|; protncted ;** and althengh the act it silent 
ia the case of hearings if Buffident leasom are assigned for 
the ^plioatien, it ivo«Jd no doabt be listened to* 

Whin a faeating k erdeced> parties may app^ur either by 
duNT ageMs or coimiBl, both being equally competo^t te 
plead In the Uli4^attb6r, either etoii «o»# ^r by wiitiag. 

In catain cases of Miij^ifimion, tha reaMtift am ofib«ed to 
be proved fay the charger's eath, either in i^ae ef a te- 
ftrcnce in the bill^ or at any tim^ before avizandam. In 
snob eae^ if the reasons aie fbnnd rdetant^ the Lord Oidi^ 
nnlty is ordainod^ by act of scderttnt^ to ** take the oath of 
Ae charger, bein^ present*'' In piactzoe^ however, a remit 
is generally atade to the derkf in all eases wliexe the oath 
of a pftity residtag m EdinAitrgk beooiws moessary* But 
if the ehaiger is ti))seQt, commission will be gristed, finr 
that purpose^ and a competQut time allowed ** for reporting 
the easie^ dnring which tiaae a sist is to be granted en the 
bill ; and in the deliverance^ the time allowed ler j^qiortki^ 
the emunASfiieii is to be mentioned ; which flist> and time 
for ropoirtiQg, sfatdl not exceed a month, wh^a granted by 
an erdikiaiy> nsar go beyond two months when granted t>r 
prorogated by three ordinaries ; and the oommissioB iwr* 
mti^g the tsharge et libel, and the points referred to oath 
bei^ drawn op by the dnris: of the bilb, said aigned by the 
ofrdUmary or ordinaries respectively, shall^ by the said okrk^ 
be instantly deliveied te the doer for any absent p^rty, 
whose oath is required." 

In saspensions of decrees of exhibttiona, the oath «f the 
suspender is, ia the same manner,, as to his being custodier 
ef any of the HTits caUed for ; and.^noh of them lU h^ ae« 
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ktMAoigm to hkn, are orinBd widioal dfkiy to bt Udgsd 
with the clerk. 

WlietlMr tht bill be mMaod hj itgelf, «r upaa % biuiiig 
eff eoBwerSy the maniier of pfonewieiikg jndgmeBt is ik» ttmm* 
In most eMoe, the bill is either fj/mplicUer pnined oy raftis^ 
ed. In odiees^ isfnsed ia pert, and paseedimpevt ; and ak 
dKittgfa this rale by the Act of Sedemnt f^lies enlj tobille 
ef apspettuoBy it is ei;teiidsd iii ptastfee to advocation^. 

Should the Leed (hvUsarf eeosider the iatiicaoy, or ip. 
pertaaee ef the question, to meiit it, he majr, in tuae of 
flesraen, take the cease to report to the Dimien of theQpttit 
to which the bill belong* In aneh mises^ and in tinM of 
vncation, when a report eannet be made, thepceoeedapga in 
the bifi-ehaniber, and sometimes memorjab, ^nuj ba oidpiw 
ed te be printed and bespd ; bst this will new enlf take 
place, at any rato, where the oanae is ef that importanee 
as to nqnire a speedy and deliberate jodgment of the 
eoort. 

When the ease m advised^ in either way, the deiieeranoe 
pioaeimeed ^^ shall be eplemd in the minuie^beok of the 
bill4)liamber by the eleik, as seen §s the hSl, with the dsw 
Urerance tjierson, is letnmed into h^s hands, ee, at leeal, in 
the coarse of that day.*' A. S. Lith Jone t7ta If the 
bill is refosed^ the respondent is entiUed to a eertifipate of 
refiisal, which, by the same act, cannot hn 4*liwed oat titt 
twenty-Aor hoars after the decision has oppeansd jn thil 
nunate-book, the date end hear of ito beinip so enteBsd \i^ 
vag nuzked in the book. Bat if the bill as paased im$tmk9 
#er, the certificate to this eflect is issued iipmediajtely, ofw 
which intimation sheald be ooade te the x>thev pavty, ae ia 
the case of a sist ; onless where appearance has fapen enter* 
ed fm: the vespondent, in which oase no .oofrti^eate is ne- 
eessaiy. 

6tiH it is oempetent to the party diinking hunsalf a(^ 
grieved, to briqg the matter again ander soTieiWf cit^r by 
a petition to the ooavt, or by presenting a second hill inithe 
bill«Ghamber ; apon wkich eabject the said 4ct of Sede^ 

p3 
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'When the bill has been pMsed, ^ the coApkuner maab 
expdb the fetters at the signet, within ^ondaysthefeafbai'/ 
otherwise -the same shall fall to |fae gronndy and ib» re# 
spondaut shall be at liberty, upon a certificate firom'the ' 
aignet^offioe, obtained nt any. time after the said period ia 
di^psed, bearing that the letters are not expede, to go on 
with his diligence or other proceedings, as if the bUl had 
been refused. Fezrier, 16th December, 181&— An impop*' 
tamt consideration hence arises, namely, what is to be hdd 
Z3^ihe date 'Sf paaHng the bilk When the Act of Sedenmt. 
before quoted was first promulgated, the date of the ddKeaiv 
oneewasin all cases the rule; and where aatis£BM>ftory 
eaution has been lodgied be£(»:e passing the bill, the same 
rule still hdds. But in that nomeious class of hills, which 
are now passed inetanter, the date of the deUveranee cas 
no longer be regarded ; the interlocutor being usually con- 
ditional, ^f paeees the bUi tipan caation." The ten daya, 
therefosre, run, not from the date of the ddiiperance or aist^ 
but £rom the date of lodging the eauHon, or rather of its 
being accepted by the clerk. 

It is not an infalliUe ccnsequeocelioweTer, that the mere 
lapse of the ten days, should render the passing of the hM 
entirely nugatory ; but unless a certificate has been actu- 
ally issued firom the agnet^office, it is competent toexpede 
the lettera, and thereafter, they are not a^cted by a cer- 
tifioate that the tm days had elapsed before they weie 
expede. 

A g&aml rule holds in the billH^hamber proceedings, that 
a^tflingle oordinary is sufficient for passing or refaaingof biUa ; 
and as to refmmg,ii stands without exception ; but in |mw^ 
img of bills, in certsin cases twoy and in others three judges 
mnst concur i whife it is somettniBs requisite to report the 
case toone of the Lner Divisions of the Courts The follow^ 
ing fonn eBceptions to tke general mk ; bt, BtUs of saw^ 
penmon of processes of xemiomtgy akbougk a«lnK»tsaas of 
i^eaioTings, agreeably to cKisting. pnactiee, remain on exactr 
ly the same footing with oiJnr idf^soaiinns ; .id, Bttfa of 
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gUBfrnman aadlalnntiiMi ; \Sd, Billft dnm^fetumi on j«m«* 
twj eMtim; Ath, BiUt o£ wnpenflioa MihoMl; MVflMi or 
ocmrigiuutiQii ; jth, BiHi of flnflpensiaa 0f dMXMa «f tk« 
Court of Session in foro ; 6th, Bills of so^pearioD of tks 
^ dsoToetsarootsvftheCoart «f Ajdaumlt j^" inmsntiniB 
iad seafiumg cases $ aadVtli, Bills of sn^Mndon^ofebvgBk 
fionr iuB Mqesty's exinie. la time «f sesaiea, all and eaok 
of tknie bills fidl to be r«p«rt«d to tbit Divisim of tlM CoBit 
to which it belongs* In Tacation tiia*, the fiiBt four M^ 
quia two oidiaaries to pass tbaai; the 6th and 6lh, most 
be passed by tkree ; and the Tth seeois to be altogether ia^ 
oMiipeteAt ese^ in time of session* It Is expressly de^- 
daied however, (A. S. 14tk December, 17M,) as to 
aaspouions of deonets of remomg , and practice cactaads 
it to the other cases, that, '' when the reqaiMte nanbor of 
** Lords cannot easily be found, it shall be lawfal to the 
Ijoad Ordinary on the bills to giaot aisti firom time to 
time^ as he shall judge proper, to the end that the oeav- 
plainermBy have access to preaeat his biily^ either to tham 
or to the comrt* 

Upon the salgect t£ caation aad consignation in saspen»- 

sionsy it was foandneoessary to declare, as far hack as I&77, 

that the saqpcadcor Aoald be obliged to *^ find suffieiaai 

caatiofi to fulfil the dacreet giToa agaiast him, in tsaae, npin 

disonflstt^f the saqiensioB, the Lotds shaald find the vea^ 

soas not rdevaat, and theseapoa fiad tba letters orderly 

proceeded,'' aad it hae since beea declared by apectal sti^ 

tutesy that the charges loaadsd <mi seme peculiar claiaM ca»- 

aot be saspeoded, escept apon ooas^fftalion, er the piai. 

ducttsB of poskite evideaoe» that payment has been, miida. 

In passiag saspensisaa of the feUowing ehaiges, ceasigna*. 

tisn is iadispeasablec 1 ^ for miatster'a stipends, or the rents 

of their beartoca. & for scats, or stipends doe to«miTe&> 

4i*ias^ schools, and hospitals. S. For the saharies nE parish 

sohtfofaaaatera^ 4» For the aaaoal rates to the asdniater's 

widows fiand. &. For the fines aad ether sums deoasMdfiw, 

under the acts against piofaaily aad iaamoctlityi fk For 

payment of bank notes. 7. In all cases where the depend* 
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eoce of a mnkiplepoindUng, ia the floly groimd npoft triiioh 
Btttpeniioo ia soogiit. 8. In nispenncns of fizst protestetiMM, 
under the act 1678, in which tlv atom to be eondgned 10 
fixed at £30 Scota. 

But there are many cases, in which npon special caoae 
being shewn, the court will dispense both with cautiooand 
consignation : . and even in some of the above cases, whese 
consignation is judged requisite, the court haveocoisiflnBUy 
admitted of caotign. 

, As to caution, aU matters aie now regulated in thesaaiB 
mamier, both in bills of advocation and suspension, by 50 
Geo. III. c. 118. $ 38, with the only diference, that in 
bills of advocation on the ground of tncoiiifieiency or con* 
Ungene^f the Lord Ordinary may pass the bill wiikoui 
eauHonf of his own authority, without the necessity of ap;^ 
' pljring to the court. 
' When a bill is passed at once, the period finr finding oau-, 
tita has not .as yet been detennined by any positive enact- 
ment 4 but fourteen days after the sist axe allowed and con- 
Sinned by practice ; where again, the Osdinary, instead of 
passing the bill, only grants a sist, ^* the complainer must 
lodge his bond of caution with the clerk on or before the 
diay when the sbt expires." (A. S« 14th June, 1799,$ 1.) 
And, if answers have been ^ordered, ^ the deKvefunce 
upon the bill shall be so expressed as to leave the chas^ 
gar,", (respondent in an advocation) '' at liberty to post- 
pone an answer, till he at the clerk is satisfied with the 
^autisner. By said Act of Sederunt, 14th June, 1799, it 
is declared, that, in time comiii^, the cleriu of the bilb 
shall be responsible for the doe and faithful execution of 
their duty, whether in receiving or rejecting cautioners, ac- 
cevding to the rufes of common law and justice, applicable 
to the circumstances of the case that may hereafter occur.* 
Whether the bill is immediately passed, or a sist giant- 
ed, in case the bond shall not be so lodged, or, being lodg- 
ed, thesame is not consented to by the chasger, cmt received 
as sufficient by the cleriL, the bill shall, of course, be hd4 
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M tefufled for want of cMrtioB^ and clili^[«iice or otlior jpco- 
oeedingB msy, upon a certificate of the fact issned by the 
clezk^ be then cacried on^ as if the biU had noTer been pre- 
sented or sisted.'* "Where, faoweyer, the bill has beni pas^ 
edy a certificate from the clerk of no caution bebg £wad, 
is a sufficient warrant of itself for the leq^ondeiit to proceed 
with his diligence; but if a net only has been granted, 
it is the duty of the respoodent's agent to apply » by a note 
to the ordinary, for an interlocutor of refusal, ** inre^pgei 
9/ no caution,^ of which applicati<»i notice is giyeii to the 
opposite agent, and if sufficient ci^ution is not lo4ged within 
twenty-four hours therefsfter, the bill will be refused with 
iwenty-fioe AUUnga of coit$. This interlocutor is enteaced 
in the ndnnte-book, and it is only after procuruEig a ocarti* 
flcate of U, that the respondent can taAij prpceed with his 
diligence, and which may be obtained at any time after 
the lapse of twenty-four hours after such entry. . 

Nevertheless, the issuing of a certificate may be stayed, 
if the Lord Ordinary ^* upon a written appUcathm ima 
the complainer or his agent, and consignation of a sum to 
be fixed by his Lordship (not exceeding £5 Sterling,) in 
the clerk's hands^ to answer finr expenses ia the biUncham* 
ber, if awarded, shall see cause to prorogate the sist/ibr a 
further period, not eauseedii^ ten days, in order that the 
conq>lainer may either, within that time, procure sufficJent 
attestors in terms of the Act of Sederunt, 27th Deoen^iier 
1709," (the attestor always binding hinuelf mOMHtrU^y 
** or amend his. bill, by praying that it should be passed. on 
juratory caution* But it is declared that no more than 
one application for such prorogation of the sist shall, in any. 
case, be. competent in the bill-chamber/' In case the 
complainer procures sufficient attestors, all that remains for. 
him to do, is to lodge the bond originally offered, with their 
attestation on the back of it ; but should it be found neoss* 
sary to betake himself to. the alternative oijurakry ciiiuiion, 
a new bill becomes requisite, in which the prooedmt.Qn 
the former one, and the necessity under which the^com^ 
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pbioer U bad of Uoinbig jmrmi9fjf taiutkm, aie dirtuicUjr 
ttated* 

NotwiihBtamliqg^ bills may be offbred at tbe outlet spaa 
jwtotanf eamHonp as well as on the lefdsal of a bill npoe 
Qidiiiajry caution ; but in all snob cases ^^ the complainev 
fluist produce in the clerk's hands^ along with his biil^ or 
at least btSott the same is presented to the iiOEd-Ordiaai]r 
fibr the purpose o£ obtaining a sist^ 1st, The bond e£ ean« 
tien ) £d, A foil inventofy of his sobjects and effects of 
every kind ; Sd, His oath or deposition^ emitted befim any 
jnatice of peace, or other magistrate^ in the nsnal fiarmi 
and abo, an enactment satjoiaed to the inventovyi bearings 
that he will not dilapidate or dispose of any of his eSMts^ 
sr nplift mty of the debts dne to him, without consent of 
the charger or his i^^ent, (under pain of imprisonment, ce 
being otherwise punished as guilty of a freed,) till the ses^ 
pension is diseossed) and natil thexe be aa oppertonity of 
doii^ diligence against him, in ease the letten dull be 
iamd osderiy paoeeedsd,*' 

The import of the oath heia alluded to, ea pointad eat 
isi A* & 8tk November, 1688^ i% ^ The anspendcr ahaU 
depone whether he hath lands in property er liferent, ar 
hoads, tickets, or oantracts, mahiiaTag sums of moneys 
and in caoe ke acknowledge the esiae, that he eendeacead 
thiiTiiui, Bad df^qe duit he has no other kads bdongixig to 
hiai. Bar bsnda. ti tfcff f rt. or con tr acts, contanaaff oaau of 
money/' And the act farther bears, that <^ ia case the 
LordOidiaary shall thiak jooper tD grant a sist open any 
soob UU^ the oemplaiaer dull, on er before the day whea 
the MBt expiies, prodaoe ia the hands of the cto^, the 
tancbeas of any debts dae to him, and the title-deeds of 
any heritable subfact belongiag to hha, so fcr as he or hid 
ageat ^se possessed of the same, w hare access to them ; 
and he diali, if required by the charger, giaat a special 
disparitMa to him of any saeh heritable ertjeet in security 
sf his demand^ the said dispositien to be made out at tlve 
expense of the •charger,, aad by his agaat, and the same t6 
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tenump trith the title-deeds and ironcliem afloroMiid, depe* 
•ited in the haadf ef the derk te the bllle, sqbieet to the 
dbeotiena ef the ooort, till the snepeiudon be discussed ;^ 
bnt it is expresal J declaved, ^ that no charge te set at 
liberty be passed npen jutatoty caatien." And all these 
regulatidns hmring been established long prioir to the late 
act, whereby the condition of cantisn is cai(tended te mimu 
99Hon$f it is questionable how bar adTocatio&s aie embraced 
by thesB i oidy the reasonable piesmptioo is, that, the 
psincspfe ap{>lies to every case whether ef en^pensioa or 
admicatida. 

AH boanda ef eauition axe prepaid and giten eat by the 
otark to ike bill8> and sJeng with the hood, ^ a fimn of 
tlM oath to be taken and snbscitbed by the ooospIaitMBry^ 
and a form of the lave a Au r y and enaatuent theieoii. . 

With SL Tiew to dispatch, in various eeses, snob a4 siis«' 
penstott frbm the adaniralty coart, of chai^ses for aintstets' 
stipend^ &€. when the la^andent is apprehenscre that the 
bill wiH pass, it is competent Sat him. to present a petitioa 
to the poroper DiTiston of the Court, craving wairaot to dis- 
enss the Ttasoaa summarily apioa the bill ; and this may be 
dene, even altfaoagfa the bill has actoally been passed, if the 
totters are not eipede* The i^pHeatioD requires to be ia. 
timated to the opposite party, and both parties may cdd^ 
<mt in it if so tnclioed. The Lords, on advising this peti- 
tion, immediately great die w ai im nt prayed for, and remit 
aceeidiagly to the proper Ordinary in the Outemhoase. Bnt 
^heitt this pitvilege is aiot confenad by special statute, the 
«xpedie«t is attended xrifSti this material dieadvantage, that 
-the lespoadent loses the benefit of that caution which he 
woidd otherwise be entitled to demand ; and Mr. If orison 
axpresses an opinisa, ia Ins last edition of Enkine, that 
where Gaatina has been abeady fouad,even s^ is vacated in 
ccaaeqaence of. the remit. 

The eo^enses incurred in the foiU-ehamber are regulated 
by i^ecial sedenmt acts, 19th December, 1778, and ren- 
dered perpetual by Ttfa March, 1788, ^ with, a view to dis- 
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courage, as fiir as may be, all mmeceflsary and improper 
litigation in the bill-chaniber, toaching the piEtssing of re- 
ftising bills of suspension and advocation^ and to indemnify 
the chargers of the expenses they were pat to in opposing 
the passing of such bills. That in every case where a hill 
of suspension and advocation has been appointed to be an* 
swexed, and answers accordingly made thereto^ and the bill 
finally refused, the Lord Ordinary, or Ordinaries, where two 
or more are necessary, if he or they shall see canse, are 
authorised, by a signature upon the bill, to find the su8« 
pender or advocator liable in the expenses of the litigation 
in the bill-chamber, and to ascertain the quanitim, and to 
decern in payment thereof." Should the judge modify and 
fix the amount of expenses in his decemiture, it is entered 
forthwith by the clerk '' in a minute book to be kept by 
him for that purpose, and to give forth an extract thereof." 
See Ferrie against Fold, 16th December, 1815. But the 
more usual custom is only to pronounce a refusal wUh cosfSf 
upon which an account fiiUs to be given in, to be tiixed by 
the auditor, when a judgment is pronounced in terms of his 
report, from the date of which, and not from that of re- 
fusii^ the bill, the days of extract beg^n to run. Against 
this decemiture no representation to the Ordinary is com- 
petent, nor is it so where expenses have been refused. In 
both cases, however, ^^ that parties may have a full oppor- 
tunity to apply for redress by petition to the lords in pre- 
sence, it is declared, that it shall Aot be allowable to ex- 
tract the said decreet, till after the lapse of five sederunt 
days, as the same are reckoned in the Inner House, from 
and after the same being entered in the minute book afore- 
said ; and if awarded during the vacation, or during the last 
four sederunt dia3rs of either session, not till after the elapse 
of five sederunt days from and after the meeting of the en- 
suing session ; without prejudice to the parties proceeding 
in the subject matter of the advocation or suspension, im- 
mediately after the bill is refused, as formeriy." In the 
Inner House, too, where a petition reclainiing against the 
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interlocutor of an Orduttxy, refiuiing a bill of suspension or 
adtocfilion^ is presented to the Court and filially refused, the 
iMwds, if they see just, may decern for the expenae of the 
answers^ or other proceedii^ <m the petition, and Biay also 
give expenses, though refused or omitted to be given by the 
Ordinary, if application shall be made to them for that ef* 
feet.'*. 

In all these cases, diligence is direct^ to pass upon the 
extracted decree in common form. No provision is made 
in this. or any future act for subjecting the respondent in 
expenses, Tvhen a bill is passed against his remonstrances, 
and. whick can only be recovered in the stages of the cause. 

After the reasons of advocation or suspension are dis<- 
cussed, should the final judgment be in favour of the re« 
spondent, he may, after obtaining extract of his decreet, 
proceed as if no advocation or suspension had been attempt* 
edi In the latter case, when the letters have been found 
orderly proceeded^ whether simplieUeTf or in part only, no 
new diligence is necessary, it being perfectly competent to 
insist in the original diligence to the extent warranted by the 
extracted decree. But since, in every case, where expenses 
are awarded, a new diligence becomes necessary at any rate 
to recover them, it may be preferable, perhaps, in this dili- 
gence to include every thing falling under the extracted de- 
cree. This, in general, can cost but little additional ex- 
pense ; and when the letters are found orderly proceeded 
only in part, it must add greatly to the distinctness of the 
diligience. If the respondent mean to insist against the 
cautioner, he must obtain also an extract of the bond of 
caution from the bill«cfaamber. This, together with the ex- 
tracted decree, will warrant letters of homing against both 
principal and cautioner ; and the latter may immediately 
be proceeded against, without discussing the principal com- 
plainer, if thought fit. The case being discussed, the re- 
spondent may next obtain diligence against the fxttestor^ 
who is liable, in his order, to the same extent as the cautioner 
is. The attestation always bears a clause of registration 
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fof -the mke of mare readQy expedmg the diKgenoe. Sluidd 
the complfliner in aa adiNicatioa or BW^poasion, whose bill 
has beea paa86d> and who has expede his letters^ allow pn^ 
testation at the miaote-book to be extracted fi>r not pvo* 
doeing and insisting ; the respondeat^ therenpon, proceeda 
with hiff diligence forthwith in like maaaer. But to enlarge 
further on this topic is diverging from the subject of the 
treatise* 

' It is proper to add under this head^ that by statnterf the 
Ist aad ad Geo. lY. o. 38* it is eaaeted. That apon hittsef 
ad'TOcation and suspension, complaining of final judgmcfito 
of sheriffs aad other inferior judges, it is declared compe- 
tent for the Lord Ordinary on the bills, or for the court, to 
remit the cause to the inferior judge, with instructions hew 
to proceed ; but that no such remit shall be made, emeept 
in the case ef a suspension of a decreet in ehsence, with*, 
oat hearing counsel, or receiving a written answer on the 
part of the respondent. 

The policy of this enactment is eztranefy questionably, 
in so far as regards the laying open decxeies in idxsence for 
debts to the greatest extei^ ; for although the expediency 
of the act of sedemat admitting of such remits in cases not 
exceeding j618 Steriing has aever been doubted, ia regard 
the applicant was. only allowed the beaefit of it, npoa re- 
fttn<fing the charger of the actual expense previously incur- 
led by hbn in obtaining the decree aad- canryiag it into 
execution, whereby he was placed in status quQ ; yet as the 
statute doee not provide for such eotlay or expense, it is, in 
that respect, at least, objeetibnable ; 'idiile, en the other 
hand, it affiirds a designing and desperate debtor, when per* 
haps vergens ad inopimm, an opportunity of obstructing, by 
finesse f the honest endeavours of a lawful creditor for the 
nuovery of his debt, besides subjecting him in a certabrex* 
pcDse ; beoaase, after the decree in absence has been ex* 
tracted; after ultimate diligence by homing and caption 
upon it is on de verge of completioa ; or.after a poiiiding 
has been executed, and the eflfects distrained are about <to 
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ht blMgbt to isle, tht iv^bnfuAtifin tf tkm jtdge mk %ke 
bilk at oiee amikibtes all the Tariooe eUfs tf diligMi>e 
pttrsuecl ait sa litiioli eapeise and losa <tf time | the c^^t^r 
iat&M thrcMvii baek into the Tortex of litigatiq» ^hh.a 
debtor^ Whode 0Aj object ia, in all likeUbood, praQCH^uia- 
tioBy with a ^iew to enable bim ta dilapidato hia pv^mty, 
ot to etisara a prcfereMce to a faifooritl^ cvciditet » apd be 
attafau tbia object at tbe triiing expewe of a abort and viia- 
pie bill of aaspensiott pro/brmm; neither is it liaitisfactan^ 
aacertained, whether the prerioiu ezpeiiae of diligedce is 
recoverable flrom tbe defender^ bwt by action^ however Sn* 
rdknsB or vexaiioiis his pleas may tarn ont to b^* 

Bat aa tba {dttgmng proviaicn ef tbb itaiate is upon tbe 
eve of being snperioded by tbe jadioatory bill at present 
pending in parliament^ and which having ulrvady pass^ 
the House of Lords^ is likely to receive tbe sanctiM pf 
the Commons' House^ witboat any mataiai aUeratiov^r it 
is soperfloeus to ccMnment farther upaa tbe fgiatiag statute. 
Soffice it to obsewcy that a coaiptodiam of tbe biU allnd* 
ed to, in which an adeqnate remedy is inil^9d»oe4 f«ff tjie 
defects or errors of tbe above enactinenft^ \triU f«r«| part of 
tbe appendix to this work ; andfirom it^ the anedjlyftpj W- 
provemevt in tbe order of piocesa aad appofd^M^ivU eapf^s, 
will be: readily perceived. 



Cfjtfud DwMea And Eaemtwn ti»rt^f. 

The sentences or decreea of tbe sbeatf in att. civil pr 
private causes (under the statutory exceplQSiis in ma^lHrs 
of excise, onstoms, game, stamps, tic») ifthea not hreught 
vnder review, or suspension in the mode befoie. detftili^, 
cannot be eiforeed . by personal exeontiom wUob in the 
ease of debt was not a cuapnlsoty reeogiiqed at firfjt 1»y 
tb» Common law of Scotlalud. . 

« 

Nay, h is very questionable hew fisv a jin4gi ordinal^ is 
authorised to issue a warrant of imprisonment against a 
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parly^ ad fadum pre^iandum; and, indeed it. w«s fo^od 
incompetent for the sheriff to do so,<— -Murray agaii^st pis- 
set, 18th May, 1810 ; and Smith v. Likely, l^th Febru- 
ary, 1812. In the former case the objection was, that im- 
prisonment had been granted on a summary complaint to 
enforce a decree arbitral^ whereas it could only be, done 
by homing and caption. And in a late pase, where a 
trustee acting nnder a disposition omnium banorum, for 
behoof of the bankrupt's creditors at Urge, had intromitted 
with a considerable fond from the rent^ pf heritable pro- 
perty, of which the bankrupt enjoyed the liferent only 
from the right of courtesy, and the sheriff of i . vi ■ k. 
having, in conjoined processes, the cme at the inntance of 
the fiar for repairs, and the other at the instance of the 
creditors at large for a distribution of the common .fu|id, 
ordained the trustee to lodge the admitted balance of his 
intromissions in the hands of jthe clerk of court for the ge- 
neral behoof, under certification that in case of failure wi^- 
rant would be granted to commit him to the county jail 
until implement, the liord Eldin, upon advising a bill ef 
suspension, and after hearing parties, fully, remitted to the 
sh^ff to recal the certificatiop. But in a later case^stiU, 
where a servant (a collier) had deserted his en^ploymept, 
contrary to his engagement, and the practipe of thf wprk, 
which was to give four weeks previous notice, the sheriff 
of Fifeshire granted warrant to incarcerate him, until he 
ahoold find caution not only to return to the work, but 
faithfully to serve out the period of four weeks. And the 
court saactioned the sheriff's warrant.*— Beid p. Baebtim^ 
4th June, 1824. 

Anciently, the move general practice of carrying decrees 
of the sheriffs, in civil matters, into execution, was by 
poinding and arrestment, after the elapse of 16.day8 cbaige* 
But by Stat. 1606. c. 10. authority was given for letters 
of homing by warrant of the Court of. Session, on (he de- 
crees of sheriffs, stewards, and bailies $ and,, as a conscir 
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qaeiice, for letters cf caption, after the expiry <^ the Hke 
cdai^* 

Ne^wrtbelees, as formerly noticed, the sheriff, in the ex- 
ercise of his criminal jurisdiction, may award imprietm^ 
meni by i^ay pf punishment, or as the necessary compul- 
satory for pajrment of a fine, or in the exercise of his pre- 
venihe jtiHice ; for instance, securing a debtor m medtto- 
tianefug€B, till h^ find security not to abandon the juris- 
diction, in defiaud of his creditors; or the father of a 
bastardy till security is given, 'that the public shall not be 
burdened with the aliment. 

In like ipanner, where a libel is raised, with concur- 
rence of the public prosecutor, for a fine to him, as well 
as damages to the private individual, it is agreeable to 
practice and sound policy for judges ordinary to grant war- 
rant to imprison till payment of both. But where the 
libel proceeds without the interposition of the public pro- 
secutor, in the name of an individual who has been assault- 
ed or otherwise injured alone, for his own indemnificatioQ 
merely, it is conceived he can have no compulsatory, b«t 
the ordinary one of poinding and arrestment ) w the statu- 
tory one of homing and caption. 



SHERIFFS MINISTERIAL DUTIES. 

It is the province of sherifis, by virtue of their ministe- 
rial prerogative, to execute all writs issued by the Court 
of Exchequer, to levy for the king's use, the escheats of 
those who are denounced rebels, and the blanch andfeu- 
xents, casualties of superiority,, and other duties payable 
to the crown, for which they must account in Exchequer, 
1663. c. 15. and in general to attend to every nsatter in 
which the interest of the crown is concerned within their 
county ; thof return juries for the trial of causes before 
the Justiciary and Exchequer, and also for civil cabsea be- 
fore the Jury Court. -Since th^ Union too, the writs for 
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electiDg members of ParUament have been directed te tbe 
several sberifis, which after being executed, are retunied 
to the Crown office from whence they are iaaued, with the 
names of the persons elected ; they are in like manner en- 
joined to strike the fiars yearly, i. e. they fix the prioes 
of grain of the growth of the several coonties, for the pre- 
ceding crop, in the month of Febmary annually, by a jury, 
and which become the regulating and legal prices by which 
a variety of covenants and transactions are governed* 

By Stat. 6th Anne c. 20. § 6. all the sh&nSk by thcni- 
selves, or their deputies, and other officers, and subjecta in 
Scotland, are to be obedient to and attendant upon the Court 
of Exchequer, and shaU be subject to such penakieo for m- 
^ect of their duty, or for any contempt or disobedience, as 
shall be imposed by the court. And $ 16. the barons are 
empowered to take and pass the accounts of all sberifTs and 
other officers iu Scotland, who have the execution of any 
process issuing out of the said courts, for the levying of 
any money for the crown, and to chaige and dischatge them, 
in such manner as the said sheriffs and offioen, before the 
union, iirere used to be charged and discharged. 

Of the various exchequer writs, which fall to be execut- 
ed by sheriffs, the writ of extent, by which debts to the 
crown are made efiectnal, merits the most especial consi- 
deration, from its having only been introduced into Scot- 
land at the union, and by which the personal estate of a 
debtor is often carried off to the material diaappointment 
of his other lawful cseditora. By the treaty of udon the 
revenue laws of JEngland were extendeil to Scottend. The 
Court of Sxcheqiier was in consequence instituted by stat. 
6th Anne c. 26. and the forms of recognizonoe and ether 
securities for the crown debts, and of suits and proiecntioM 
therein directed to be regulated according to £l%lish taxtL 
As established in England, Hia Magesiy's prerogative, tfu». 
titles him at conunoD law, to a poaference ever the enee«* 
tion of the sidypect, wherever they stand in equal degree^ 
and thereibre the Ming^s exeention carxies all propcity, «f 
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which hid Mftjesty^s debtor is not at the time conlpletely 
divested by voluntary conveyance, or against which exc- 
tation by a subject has not been so completed as to trans- 
fer the property ; but by stat. of the 23d. Henry VIII. 
e. 89 , this general rule was so far restricted, that (in the 
tHoAa of that act.) «* If any suit be commenced or taken, 
or any process hereafter awarded for the king, for recovery 
bf any of the King's debts, then the same suit and process 
^all be preferred before any person or persons, and the 
king shall have first exeeution against any defendants, and 
for his said effects, before any other person ; so always 
thai the km^s said mdt he taken and commenced^ or a pro- 
eeas ttwardedfbf the said debt at the suit of the king, before 
judgment given for the said person or persons -** conse- 
quently a judgment obtained by the subject in a court of 
law before the suit of the crown is commenced, or process 
for the crown^s debt awarded, was declared to be exclusive 
of the cro%vn« When there are more extents than one for 
dxSerent duties, they are ranked according to their, testes. 
XFnd^f debts to the crown are to be classed not only taxes 
including arrears^ but penalties, double duties, and caution- 
ary engagements for collectors ; but in this latter case the 
remedy is an extent in aid, which cannot be taken out 
against the surety, while the principal is solvent. 

In certain cases it is provided by the excise statutes, 
that the materials and utensils employed in manufacture, 
shall be charged with the duties, into whose hands soever 
ikey may have come, or by whatever conveyance ; and in 
such cases, the effects remain under a lien to the crown, 
even after actual assignment or execution, independently 
altogether of priority in proceedings ; and the lien even 
covers double duties, where they are made the penalty for 
being in airear. This prerogative is so broad that debts 
due by the^ debtors of the debtor, and even by those who 
ftre indebted to them may be taken under it ; and even a 
debtor to the crown who has a debt due toliim by anothef, 
may, by extent, gain for himself a preference over the other 
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creditors of his debtor, altbongh the crown is in no dai^ger 
from his own insolvencj. But the stat. of the 6th of Queen 
Anne before noticed, makes an exception of real estates in 
Scotland, in these terms, ** provided that no debt to the 
crown in Scotland, shall affect any real estate in Scotland^ 
further or otherwise than such real estate may be subject 
thereto by the laws of Scotland ; and that the laws of Scot- 
land, shall in all such cases hold place." And it is. also 
provided, that *^ the validity and preference of the title of 
the crown to any honours, manors, lands, or hereditaments, 
or to casualties belonging to the crown, shall continue to be 
tried in the Court of Session hy the law and practioe of 
Scotland, and not otherwise." The legitimate inference 
then is, that the preference of the crown does not operate 
against lands, nor against all the proper heritable estate, 
rents, annuities, &c, which by the law of Scotland ate ad- 
judgeable. And it may be held as fixed that the crown can 
attain no preference over the heritable estate by any fiort 
of diligence, more than a subject, and will be excluded from 
ranking on the heritable estate altogether, unless {ttoper 
diligence for attaching that estate is used* 

Hence the governing principle is, that the crown has no 
preference after a complete transfer and divestment of the 
property, whether voluntary or judicial ; unless in the par- 
ticular cases of excise liens on the materials and ntensilsj^ 
under special statutes. 

Again, respecting the preference of the king to the hy- 
pothec of the landlord for rent, it ^ooay be considered mm 
fixed, that this general right of the landlord^ however .pre- 
ferable to the diligence of subjects, is of no avail against ^e 
crowii, and that even after sequestration of a tenant'se&cts, 
and a warrant of sale, the proceedings on the part of the 
crown create a preference over the effects still nnsdd ; 
nay, the Court of Exchequer has carried this a little farther, 
and held that the crown has a preference even after the 
goods have been sold^ 
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CBANCERY WRITS. 

t 

iThese cooiist of btieires issuing from his Majesty's tiun^ 
eery, directed to the judge ordinary, comnuuiding him to 
try by an inquest or jury, certain facts or pretensions dMce* 
in set forth, and to Tetum their verdict thereon, with the 
bzieTe and ezecutiim thereof, to the chandery, fimn. whence 
an extract or retour, as it is called, is issued,' and which 
•tisads in place of a sentence. It is in. the senrice of heiifs^ 
the election of tnton to minors, the eognbacing of madn»B% 
xk idiots, and the ascertaining the widows^ terce, that hcieTea 
aie now in nse^ The three foaner ai!e retourable to chaa- 
oery» Those of terce, division, and perambalatioD^' (now 
in desnetnde) are not retooiable, but axe termed pleadabie 
brieves, because they are only the foundation of suits, and 
admit of litigation in the same way as othm: ordinary ao-' 
tions» 



The brieve <tf the general service is eerftelJoi the same 
as thM of the specild^ aild niay be directed to any Judge 
Ordinary* It is obtained by leaving a note with the clerks 
in chancery, mentioning tb what judge or judges the same 
is to be directed, the names, designations, and relationship 
ef ^he parties^ and the character of the claimant, whether 
he or she be <' nearest and lawful heir to the deceased," or 
'^ nearest and lawful heir of provisito in general under a 
certain deed." The brieve bdbjg properly ezecuted^ tad 
fifteen days, the established indttciae, having elapsed from 
the date of the eteictition, the claimant, or his procurator^ 
appears in oourt> pvoduccss the claim, with the brieve^ and 
craves that the same may be remitted to an inquest of fif- 
teen jurymen^ who, after they have been impannelled, and 
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made Oftth that they shall be faithful and retom a true ver- 
dict^ choose one of their number by a majority of votes to 
be chancellor ; whereupon the judg0 tid&ts the officer and 
witness^ oaths that they truly executed the brieve ; and 
ika ttlatm beinfi^ then seod over in pnaenee of the jnd^e and 
jvtjy the death of the anoestori and the prcyinqiuty in tiii 
iihria chain of cwmBrieny mast be proved either by mt# 
asssea, by a ivriting inferring it, m* by two or movi of th* 
pMfj the inquest being held both as judges and witnesses* 
The Clot ef the olaimant^a piedeoessor heving died at the 
t$i»k and peace of the kittg is taken for granted. No ok* 
jeelioB being offiwed, the c\sAl aska the jury to Hf%B or 
not. Mid they answering in the affirmative, the vetdiot is 
then made out and signed by the chanoellor, to which the 
jodge intertMMeB hia (|iithority» whicbeompletes the service, 
and % foitvAl 'cntiy ef it is made by the clerk in the service 
bo«k» The relnms being nuide out acomiding to esUbiiBhed 
fam^. ttnd given into chancery, the okfk gives oat a copy 
authenticated by his certificate. 

A general service vests the heir in the right of all herit- 
able subjects, which either do not require service, or which 
have not besn pcifeeted by sasine in the pwaon ef the an- 
cestor ; but it can carry no right clothed with infeftment, 
ifol ^en the pevsenat obligation contained in a right of an- 
nnal^redl, on which seisin had followed, so as to eotillethe 
heir te ieftittttd paj^nient ftem the debtor. It often hi^ 
peiM^ too, that i^ subject ia vested in the anoestCEtt, destined 
te a particalar description of heirs $ in that ease^ a general 
service will net carry the property i bnt it becomea neces^i 
sary'toiierve<the claiinaat as heir of provision ev of entail^ 
end paiftieahr esi^ should be taken to describe hon as heir 
under the particular deed on which his claim ia founded. 
lUa is twoed a service in general. The object of thtia 
aarviee, whether a general service which- carries all pea^ 
aenid heritaUe rights destined to heirs whomsoew, or the 
sei^oe in geneml, which ebfries the personal heritable 
lil^te dealieed to a particular desoriptiooef bete, ia Xorkii ' 
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Mii the k«tf whh a &dl xi^l to th% dstote, whiefa, lO the 
wtnt «f hai ikatli^ wilhmit con^tii^ kit title fiurtlM^. 
i nAiM the pioperty desemd to his ewa heir. 

The^oial lenrioe can ooly proceed before the sheriff of 
the oenty wheie the laiidB lie, imd which hetaf^monred to 
ehMoexy^ and ieeiae takjen thereon, veata the heir in the 
iqpeeial aubjeota oontained in it. The ckimaat pnrrea not 
only' the death of the aneeater, bat that lie died vested and 
aciaed in oertain lands, which is done bj prodaction of the 
ancestor's charter and sasiae. The whole other heads alao 
am answered : Thas, the third head is. Of whom the knds 
are held? Thia is prowd by the ancestor's infoftmenta,. 
The fenvth. By what tcnnre ? This is also proved by the 
in^estitare. The fifth, What is the extent of the lands? 
The old eltent is pronMd by fotuer retoars of the saam 
lands, or by a ooippasisan of the eld extent of other landa 
HI the neighboarboad with the rents of these lands and the 
a^nfta of the landa to which the heir is to oomplete hia titky 
and a oalcalation prapartioning ia this way the old exteal: 
ef the huids sataaied^ certified aader the hand of an ac^ 
eonnMait in exc^eqaer, will he receifed as evidenoe. The 
new axtsflit or anw ndaatian is cartiied by th? cess beaks 
of the coanty. The aixth. Whether the chdnaaat be ef law* 
fU age? This ia prssaaied. The seventh. In whose hands 
the fee has been since the death of the testator ? Oa this 
head, if there has been a lifeivrent, the deed by which the 
right waa oooalitnted is pvsdaced, and will have the efieot 
of axalo^iV the non-entry. 

Tha special aanrioe does not, Uke the geaend, vest a 
Ti{^ in the penssi served ; therefore, were he to die with* 
eat completing hia title by sasine, the next heir woakl 
have to maka api his title to the ancestor, just aa if the ape* 
oial sssviee had nevar taken place. It is worthy of lemariL, 
h e as o aa r , that the saainn ataat be taken pveviona to the first 
teim after its date, the warrant being extended to that terat 
only, otherwiae a new pncept asnst be obtained finnn chan* 
eery for that parpose. 
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But by the stiitttte of 1st and 2d Geo. IV, c. 38. tke 
Jdlowuig regulatory provisi<Mifl aife introdneed, lipon tke 
ground of its being expediekit to abolish the prtwctice of 
directing biieyes to the macers of the Court of Sessioft, in 
certain serviees, viz. *^ That ih all cases in wtueb lit is 
now lawful and coni])etent to grant commiflsion by auUniri- 
ty of the Court of Session^, to the said maceas for ptoceed- 
ing in any service^ and in whieh the brief issued : firom 
chancery^ is thereupon directed to the macers, such «qiii- 
mission shall, from and after .the 20th day of June in. this 
^present year, be granted^ and such brief issued aceeidiag 
to similalr forms, to the sheriff-depute of Edinburgh, o^ hu 
substitute^ as sheriff in that part^ especially constituted, 
whether such service may relate .to lands and. heritages 
situated in or beyond the sheriffikm of Edinburgh^ »or in 
several sheriffdoms, and in all cases of cunpetition of bri«rea, 
as well as where a party claiming right to i^pearjuid/ op- 
pose a service, shall make such appearance, either purty 
may apply for and obtain advocation of the bzievar'to the 
Court of Session, not only from any inferior judge^ but also 
from the said sheriff of Edinburgh, acting nnder special 
commission ; and the Lord Ordinary, before whom the let- 
ters of advocation shall be called, shall advocate the brief, 
and remit to the fifth or junior permanent Iiord Ordinary 
for the time, to be judge iu the said service, without pre- 
jndiccj nevertheless, to th^ power <rf the Courts whether od 
declinature or any other cause shown, to remit to any other 
ordinary to be judge in any service ; and ^very such ser. 
vice, whether before the Lord Ordinary on advocation, or 
before the sheriff of Edinburgh on special commission, 
shall proceed in the same place, form, and manner, (nnkas 
in so fiur as the same may hereafter be otherwise regulated 
in manner herein after authorised) as services have hereto* 
fore proceeded before the .macers, except that the said 
sheriff shall not be required to take any oath de Jidelt4uL 
ndimtraiione, as in the case of the macers ^ and that the 
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priMstice of applying to the Court for uwsson, shall be and 
is hereby abolished ; and the Court of Session is hereby 
empowered by any act or acts of sedferunt^ to make such 
roles and xegulations as may be deemed expedient for al** 
tering and ikmiending the form and manner of issning of 
briev^^ and executing the same^ and of oondncting the 
pfooedure in such services ; and for every such service^ 
deduced before the said aheriff or commissioner, he shall 
be entitled to a fee of five guineas on every service in 
lands whereof the valued tent is upwards of .two thousand 
pounds Scots, and in every service of a peer, and of two 
guineas in every other service.'* 

** That it shall not be lawful to any person to be clerk to 
any such service before the JLord Ordinary on advocation^ 
or before the sheriff of Edinburgh on commission, Unless he 
be a writer to the signet ; and the cterk to every service 
whatsoever of a retonrable brieve, shall, along with the 
verdict, deliver or cause to be delivered into chanceiy to 
be preserved, subject to the orders of the Loxd Clerk B.e^ 
gister^ the original claim of service, minutes of the pro^ 
ceedings and depositionB of the witnesses^ and no retonr 
of any service shall be issued without such previous de^ 
livery." 

Ey statute 1696, c. 24, if an heir-, doubtful whether the 
estate of his ancestor be sufficient for answering his debts^ 
shall, at any time within the annUs deliberahdif exhibit 
upon oath a foil inventory of all his ancestor'd heritable 
anbjects to the clerk of the shire where the lands lie ; or if 
there is no heritage requiring sa&ine> to the clerk of the 
shire where he died, his subbequent entry will subject him 
vm farther than to the value of such inventory. In this 
case, the claim, verdict, and retoor, cOHrespond exactly 
with those in other services ( only the words ctim ben^cio 
imneniarii are added to the designation of the heit. When 
the inventory is given up by tutors, a declaration or caveat 
is generally added, that it shall in no wise be construed to 
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subject them in ray etker Inanaer than in teni|i of the deei) 
ef neminatien* 

The inT€nto]7 and oath ait seeorded in tHe sheriff eouit 
books of the eoonty where tbf^ lands lie } and i^ ease they 
are situated in difieient connties, a copy of them mast be 
Mooided in the books of each sbire^ and extracts thereof 
given out by the respective clerks ; but all this most be 
expedited within year and day from the death of the anees^ 
tor ; and the extract given out by the sherlff-elerk behoves 
to be recorded in the books of session within forty days 
Cpom the expiry <rf the imnua deUberaniij the clerks of 
which retain an extract of their warrant, and pYt ont a 
new one authenticated by them. Should these formalities 
net be duly complied with, the benefit of the act will be 
entiieily lost $ but if they are correctly followed up, the 
aervioe may proceed at any fiiture period* 

Althou^ an heir can have no active title to his ances- 
tor's estate before he is entered by service and retotir, the 
bavB right of apparency carries certain privileges with it, 
besides the benefit of entering eum heneftcio inventarii. An 
Uppai^nt heir nuiy defend his ancestor's titles against any 
third party who brings them under challenge. Tenants 
may safely pay him their rents ; and after they have once 
acknowledged him by payment, be may compel them to 
continue it ; while the rents not upliflred by him pertain to 
hia execntofrs, upon this ]nrineiple, that the heir'a right to 
them arises, ipso jurej (rota hi$ title to possess, and not 
from his actual possession. Aa an beir is, by hie entry, 
subjected universally to his anceetcr'a^ debts, apparent heure 
have therefore an year allowed to them fi?om the ancestor's 
decease, to deliberate whether they will enter or not ; till 
the expiry of which, though they may be charged by ere- 
AtotB to enter, they cannot be sued in any process founded 
npon sueh charge. The objection, that diligence was used 
within the amitis deHbemndi, is not personal to the heir, 
but maybe taken by OFedltevo having an inteieat in it ; and 
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tteboQCh deGliMtorj ftctiotw, md others w|ikb eoBt(uya 90 
pMWQftl cenoliiai^n, nul.y b« pur^aecl agniiisl the apjMMiit 
heir withoat a pretioua chlu:fe, ufitioa does not Ue even up- 
en these within the yesr^ if the heir oaanot laake the {Nre- 
per defences without mcurring a passive title. But jadi- 
oial salesf comaieBCed agniast aa aaoestor^ may be oentiim- 
ed upoa a citation of the heir> withoat waiting the year of 
dellberatiog, by apeoial act of sedenmt^ 28th Ner^nber* 
1711, ( 5. Thii aUMu dMerahii is computed^ in tke eaie 
of a pOstbimMiis heir, from the birth of such heir« Aa I^. 
porent heir^ who, by immixtng with the estate of his ait* 
oestor, is as muob sol^eeted to his debts as if he had en* 
teitd, oaa have no loBgef a right to deliberate whether be 
will enter or net. Howevlv^ he nsay^ el^eD after this year 
is expired^ sne Jiavers^ L ei Gostodiars or posaesAm^ Jbresi- 
hibition of HI writiQgB peztaininf t* bis ancestor^ and alao 
«f all deeds giMted by biin^ whether to those of hii ewti 
fiunily or to stnagen, thai he may thereby be enabled to 
balance his aacesCor'a estate with his debts ; bat whte h^ 
has renooneed the saeeeesion^ he ciannot sa0 Inr ediibitisii 
against these eredileDrt at whose sail he was chaiyed to 
enter heir, beoaose his tenoneialion npea the ehaise iM* 
porta an approbation of the ehargeor's right ; only snob i»- 
ttttnciajtidn dpes not taehide ctahibttien agaiMt iny elher 
caedilor^ its tfftet being restricted to the special debt tsbieh 
was the gronnd of the Ohaqe. 



AS TO THE HIU£T£ OF TDTORT* 

TuiataiLtm. 

When no Inter has been nam^ by the filther^ or wkees 
Ihe aominatioi;! has fioM> Ihom is plac^ for n tntsr at tan^ 
The oiBce may be claimed by tbe nearM agnate^ or 
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relation on the fathei^s side^who has passed the age of t weotf^ 
five years. Snoh tutor is only appointed in the cases wheie 
there has been no nomination by the father, or where the 
same has fallen by the dieath or non-acceptance of the no^ 
minees, the failure of a qturmm of them^ the death of a 
tine qua non, or by the marriage of a female sine qua non^ 
The brief is directed to any Judge Ordinary, and is exe* 
cuted at the market-cross oi the head burgh of the jo^^e's 
jurisdiction, against all and sundry, on fifteen days warning, 
which being elapsed, the claim is presented and read to the 
-jury, bearing, that the claimant is Qeainst agnate to the 
minor ; that he is past the age of twenty-fiTe yeass com- 
plete ; is provident of his own affairs ; and entitled to suc- 
ceed the minor if he should die without issue. It is the 
two first heads, viz. the relationship of the claimant and 
his age, which are alone proved to the jury. The tutor at 
law behoves to find caution for his intromissions, to take the 
oath dejideli ; and the verdict of assize being then retoured 
to the chancery, a gift of tutory ia expede under the quar- 
ter seal, which is a suflicient warrant for him to act. The 
person of the pupil is in this case given to the mother, and 
fidling her, to the next rdation through her. But the di- 
rection of the pupil^s education is in the tut<nr at law ; and 
should the mother marry, she loses the charge of her child^ 
which devolves upon the tutor, unless when he is also next 
of kin to the pupil, in which case the charge falls upon the 
next cognate. 

Failing a tutor nominate, or at law, there is room for a 
tutor datif)e, whose nomination is, in a legal sense, con- 
strued to proceed from his Majesty, as it proceeds upon a 
signature in exchequer, which requires the consent of the 
next in kin on the father or mother's side. This is not ap- 
plied for till the elapse of a year after the time the tutor 
at law might have served ; and when the nearest of kin 
concur, or are cited and make no opposition, the signature 
piSsses a^ matter of course. 
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Of the Brieve of Furiosity and Idiotry. 

These brieves ftie takeik out by the nearest agnate, and 
directed to the Judge Ordinary of the territory within 
ivhioh the person to be cognosced resides. It mnst be 
served against him, and be produced to the jury to enable 
them to form a [noper judgment of the state of his miod- 
In the brieve of furiosity, the jury are directed tp inquire ' 
^ m sU mcompo8 menHs^ prodigfis, et furioms, viz. qui 
nee tempuB nee modum impeMarum htri>etj eed bona dUa^ 
cerundo prtfundU ;" who is the nearest of kin on th^ fa- 
ther's side ; if he is pvovident of his own affairs, and capable 
to administer those of another ; and whether he be of lawful 
age. In that of idiotry, to inqnive " H sit incompofi mm- 
tis, fatutis, et naturaliter idiota,^* and that there ip ground 
to fear he may alienate his lands and estates heritable and 
moveable. Those distinctions require to be carefully ad- 
verted to in cases of this kind. Upon caution being found, 
and the brieves retoured to chancery, }etters of curatory 
wiD be expede^ 



Of the Brieve of Terce. 

Teroe is a life-rent allowed by law to a widow, (Who 
has not received or accepted of a special provision) of the 
third part of the heritable property ii^ which her husband 
died infeft. It is good to the widow even where the hus- 
band has sold the estate, provided he be not divested, at the 
time of bis death, in favour of the purchaser. The brieve 
is directed to the sheriff of the county where the lajods lie ; 
and she must, in terips of it, prove, that she ifvas lawful 
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wife to the deceased, or was held and reputed to be so, 
which indeed is presumed if not objected to ; that the hus- 
band died infeft in the lands specified in the brieve^ which 
- is instructed by his sasine ; and such being so established, 
the verdict serves c^rmatwe the claimant in a just and 
leasoilable terce, or third of the laiids whenaa the husband 
died infeft, whereby she is entitled to sue the tenants for 
Iter third bf the rents of every farm, and to possess tin 
laiids jointly with the heir, pro indmm i but she cannot ve- 
itMite tenants, nor possess any lands exclusive of the heir till 
^ sheriff ** hen^* her to her terce, which is otdinaiily 
done by causing lots or kavels to be cast for detfermiaiiqr 
where the division shall begin, whether at the sun 6r the 
dkade, i e. by the east or west, and then the sheriff sets off 
the two first acres for the heir, and the third for the widow 
alternately, till the whole is divided, npoii which she iiduis 
iHstrmiieBls, This i& a pleadable bfkve, and not retoured 
fo thkttiMfj* 



€(f the Brieve 0f DUmien* 

The division of lands among co-heirs or other conjunct 
proprietors, pro indiviso, proceeds also on a brieve issued 
out of the chancery, directed to the sheriff in whose juris- 
diction the lands lie. Upon procuring' this brieve, the ob- 
tainer presents his claim to the sheriff, setting forth his 
title and ehatMter, the loss and incoiiveniency Msteg from 
the lands not b^ing divided, and craving that a jury might 
be ap{>ointed to visit, perambulate, aiid take inspection tf 
the grounds, to allot and apportion the same, fix marches, and 
to retour their verdict under the oMst part of their seato;^*- 
along with the claim a petition should be presented to the 
sheriff, pra3ring, that be n^onld grant warrant to warn itifd 
cfaaige th^ co-proprietor to compear before him, 4ay attd 
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placd named ; to ordam him to produce his nghfas, and to 
bear and see the same, with those of the petitioner, anij 
the said division remitted to an inquest ; and to grant war* 
rant for summoning such of the persons contained in a list 
produced with the petition, as he should select, to appear 
before him, the said day and place, to pass upon the inquest; 
also for citing^ one or more of the surveyors mentioned in 
the list to measure and survey the lands, &c» On the 
brieve, execution thereof, claim, petition, list of jurymen,, 
and land surveyors, being presented to the sheriff, he will, 
before answer, allow the other proprietor to see and answer 
the petition ; and the sheriff, upon advising it, with or with- 
out answers, and finding that the division ought to proceed, 
will name fifteen persons out of the list as jurjmien, and one 
out of the list as a surveyor ; will grant warrant for sum- 
moning them to appear before him at a diet to be named^ 
and upon receiving the verdict^ he will approve of the same, 
interpone his authority thereto, and decern and adjudge in 
terms thereof* In the division among heirs-portioners, 
.the mansion house, gardens^ or orchards, not in use to be 
set for rent, are allowed to the eldest, whq is likewise prefer- 
red to the custody of the writing. This is also a plead- 
able brieve^ 
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verted marches. 

, The jury, in this case, by stat. 1597, c« 79* must con- 
sist of substantial landed men within the shire, if they can 
be conveniently had f or, in default thereof, within the four 
next shires ; <' because they are to be judges, and also wit- 
ness to the property of the lands^'' The jury upon this 
brieve, perambulate the ground, and pronounce their ver- 
dict, deteinmning the marche8,ttpon their own proper know- 
ledge, or a proof led before them, as they see cause, to which 
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the sheriff interpones his authority. This brieve too b 
pleadable, but it has lately gone into disuse, and is now 
supplied by a declaratory action ; as the apprising of land, 
which proceeded before a jury, is now superseded by the 
summons of adjudication. 

In regard to the duties of the sheriff in returning of 
juries for the trial of causes before the Exchequer, Justi- 
ciary, and Jury Courts, such are necessarily dictated b^ 
the prescription of the writs issued by the respective au- 
thorities in that respect, and of which writs, precedents 
will be found in the appendix* Next, then, as to 



THE DUTIES INCIDENT TO THE COMMISSION 
COURT FOB TWAL BY JURY IN CIVIL CAUSES. 

The system of judicial procedure which arose in the Court 
of Sessiim, on the ruins d the trial by jury^ by the establish- 
ment of a commission court for that purpose, in a limited and 
experimental mode, has so £eu: augmented the sheriff's minis- 
terial duties. The object of the legislature in creating this 
additional tribunal, and the advantages to be expected from 
ity have been satisfactorily explained by that eminent 
judge the late Lord Meadowbank, viz. Ist^ ^^ That the 
parole evidence of facts is taken in presence of those who 
decide on it ; and that the trouble and expense of much 
discussion in review is saved to the country ; and at the 
same time, sufficient satisfaction given to the parties and 
the public, as to the due consideration of causes :— *>8d. 
That practitioners are under the necessity of preparing 
causes where fact is concerned," (these alone being pro- 
perly the causes to which the court ia competent) '^ for 
being decided at one trial ; and the fiacilities of reconsider- 
ation are in a great measure cut off :— »3d. That an inter- 
eourse is created between courts of justice and persons of 
ability in the agricultural, manufacturingy and ctrnmiercial 
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lines of life^ from which gieat benefits haye been derived 
in England^ both to the improvement of the law, and bet« 
ter administration of justice, in the adaptation of practice 
to the existing state of affidrs, and in producing & general 
knowledge throughout the country of that practice, and sa- 
tisfaction with and confidence in the exertion of the judges 
for the discharge of their duty/' And it may be added in 
the words of another learned commentator : ^* that in no way 
so well as by jury trial, is that separation to be attained 
between the law and the fact, which is so necessary to the 
precision and distinctness of the judgment, and which goes 
so far to fix legal precedents on a sound, uniform, and set- 
tled basis/' 

In this court issues can be tried only at Edinbur^ dur« 
ing the sitting of the Court of Session, upon which the 
Jury Court is engrafted ; but, in vacation time, they may 
be tried '' at Edinburgh, and at such circttii towns, as in 
the opinion. of the said court of commissioners the circum- 
stances of the case may require, at such time in the spring 
smd autumn vacations immediately after such issue is di»« 
rected, as they shall appoint,^' 

There are two sorts of juries before whom cases in the 
Jury Court may be tried, a camman and a special Jury. 
The oofMUon jury is summoned, ^' in the same manner as 
the jury is at present summoned to the High Court of Jus- 
ticiary.'' It is enacted, '' that such summons shall issue 
by virtue of an authority or precept sigoed by the clerk of 
the Jury Court $ and that immediately upon receipt of 
the said authority or piecept, the sheriff, steward, or 
other t>fiicer or officers employed to return juries to the 
High Court of Justiciary, shall make out a list containing 
the christian and surnames, additions smd places of abode, 
of a competent number of persons qualified to be juxvxrs, 
and shall return the said list to the clerk of the Jury Court, 
annexed to dhe said authority or precept without dday, 
the names of the same persons being always inserted in the 
lists annexed to each authority or precept issued by the 

r2 
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clerk of the Jary Court in maimer aforefiaid ; which num- 
ber of juries shall not be less than thirty^six in any county^ 
eity^ town^ or place ; noif more than fifty ; and that the 
persons, named in the said lists shall he summoned to serve 
as jurors for the trial of such issues within the counties^ 
cities, towns, or places named in such authorities or pre- 
cepts respectively, and no others*"— -The* number in Edin- 
burgh is usually thirty-six^ viz. twenty-six from Edin- 
burgh, and five from each of the counties of East and West 
Lothian. On the cii-cuits, the number usually returned is 
either thirty-six or forty-five, to correspond with the Jus- 
ticiary jury, the same persons being sometimes summoned 
for both courts, if the business at the circuit is not such 
as to render it inconvenient for the same jury to attend 
both, courts. 

The special jury must be ** chosen from persons paying 
cess in the county^ city, town, or place, from which such 
jury shall be taken, upon jfilOO of valued rent ; or paying 
assessed taxes to the crown, on a house of the rent of jfiSO. 
Sterling by the year," and is returned in the same manner: 
'* as the common juries." And ** in order to secure the 
return of jurymen qualified to be special jurymen, as here- 
in before provided, the sheriff, steward, or proper officer or 
officers employed to return juries to the High Court of Jus- 
ticiary, shall, immediately after the passing of this act, and 
afterwards, on or before the first day in the month of Janu* 
ary in each year, make up a roll of all persons within their 
district so qualified as special jurymen in the immediately 
preceding year, by paying cess in the county, city, or 
town, in which such persons reside, upon j6100 of valued 
rent, or paying taxes to the crown on a house of jfiSO Ster«* 
ling by the year ; and shall return the said list to the clerk 
of the Jury Court on or before the Slst day of the said 
month. The number of qualified persons to be returned 
by the sheriff or steward as special jurymen, to try any. 
issue, shall be thirty-six ; and the names of the said^Atr^^ 
9U9 perscms shall be returned to the clerk of the Jury Court, 
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and shall by him be annexed to the order or interlocutor 
directing the issue to be tried by a special jury.'^ 

Notwithstanding of this prescribed number of jurymes 
falling to be summoned, ttoehre only are required to try a 
case ; but such a plurality affords an impartial choice^ and 
IS a security against the contingencies of sickness, absence, 
challenges, &c. And in order to secure the attendance of 
jur3anen, it is provided, ** that every person or persons 
whose name or names shall be drawn'' in the ballot for a 
common jnry^ '' or who shall be summoned as a special 
juror, or sjpecial jurors, and who shall not appear after 
being openly called three times, upon oath made by som^ 
credible person that such person so making default had 
been lawfully summoned, shall forfeit and pay for every 
default in not ieippearing upon call as aforesaid, (unless some 
reasonable cause of his absence be proved by oath or affida- 
vit, to the satisfaction of the court or commissicmer who 
sits to try the said issues,) such fine or fines, not exceed-* 
ing the sum of jfi5, and not less than 40s. as the court or 
commissioner shall think reasonable to inflict or assess for 
such default/'— 55 Geo. Ill, c. 42. 

Again, where the case is to be tried upon a view, and 
such is allowed, — <' six of the jurors named in the list, or 
summoned as sgecial jurors, or more, who shall be mutual- 
ly consented to by the parties, or their agents on both 
sides," (or if they are absent) " six or more of the first 
twelve on the list of jurors returned by the sheriff, stew- 
ard, or other officer or officers aforesaid, shall have the 
view." And it is declared " lawful for the said Jury 
Court, and they are required in every such case, by an au- 
thority or precept signed by the clerk of the Jury Court, 
to order and direct the officer or officers who shall summon 
the jury for the trial of such issue, to have the said jurors, 
who shall be so selected and named to be viewers as afore- 
said, at the place-in question, some convenient time before 
the trial of the said issue^ who should then and there have 
the matters in question shewn to them by two person^ 

r3 
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(called showers) named in the said summons, abd appoint- 
ed by the said Jury Court. And the said sheriff, or other 
officer or officers, shall certify upon the said last mentioned 
authority or precept, that the view hath been had accord-^ 
ing to the direction contained therein, and shall forthwith 
return the same to the said Jury Court.'* 



OP THE FIARS. 

The sherifis and stewards in their respective jurisdictions 
have been in the practice, for time inunemorial, to strike, 
in February, the fiars ; that is, to fix the price of grain for 
the preceding crop, by which all baigains are regulated 
where parties have not fixed any price, or have expressly 
made a reference to the fiar's price. The object is to a». 
certain the correct medium price ; and the mode of proce- 
dure is regulated by a very special smd explicit act of sede- 
runt of the Court of Session, in these terms : 

^' 21st December, 1733.— The Lords of Council and 
Session, considering that the use of the sheriff-fiars is to li- 
quidate the price of victual in divers processes that come 
before them, and the subordinate judicatories, and that there 
is a general complaint that the said fiars are struck and 
given out by the sheriffs without due care and inquiry into 
the current and just prices ; and that when some sherifis 
proceed in striking the fiars by way of inquest, yet they 
get not sufficient evidence to the jury ; and that other she- 
riffs proceed arbitrarily and without any inquest, and some 
of them entirely neglect to strike fiars, which creates great 
uncertainty, and much delay and expense in the admini- 
stration of justice ; therefore, the said Lords do hereby ap- 
point and require the sheriffs of Scotland, and their deputies 
yearly,betwixt the 4th and 20th February, to summon before 
them a competent number of persons living within the she- 
riffdom, who have knowledge and experience of the prices 
and trade of victual in those bounds, and from them to 
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choose fifteen men, whereof not fewer than j^ight shall be 
heritors^ to pass upon the inquest^ and return their verdict 
on the evidence nnder-written^ or their own proper know* 
ledge^conceming the fiars of the preceding crops of every kind 
of victual of the product of that sheriffdom^ and the said she. 
rifis and their deputes shall^ at the same time and place un- 
to which the jury is called^ also summon the properqat jvit- 
liesses^ and adduce them and all other good evidence before 
the said jnry^ concemiiig the price at which the several 
sorts of victual have been bought and sold^ especially since 
the Ist November immediately preceding^ until that day ; 
and also concerning the other good grounds and arguments 
from whence it may rationally be concluded, by men of skill 
and experience, what ought to be established as the just 
fiar prices for the said crop ; and any persons then present 
may, in open court and not otherwise, and observing due 
order and respect, oflfer information to the jury concerning 
the premises^ and concerning the evidence adduced, or that 
might be> adduced before them ; and if it appear to the she* 
riff or his deputes^ or to the jury, that the adducing of pro- 
per evidence has been any way disappointed, or that the 
evidence adduced is defective, the said sheriff, or his de- 
putes, shall adjourn the jury till a certain and proper day^ 
that sufficient evidence may then be laid before them, and 
the jury being duly sworn before the evidence be entered 
upon, when the same is concluded, the said jury shall be 
and remain inclosed till they have finished their verdict, 
which they shall return, signed by their chancellor and 
clerk, to the sheriff or his deputes, at the time and place 
fixed for that purpose by the said sheriff or his deputes 
when the jury was inclosed ; and the said sheriff or his de- 
putes shall, on or before the 1st day of March, pronounce 
and give forth sentence according to the said verdict, de- 
termining and fixing the fiars prices for the crop preceding 
of each kind of victual of the product of the sheriffdom : 
And farther, in such shires where the use and custom has 
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been^ or where it may now be found needful and convenient 
to strike different fian, according to the different qoalitiea 
of the several sorts of victual, the said nse, which experiw 
enoe has shewn to be good and profitable, shall be continu- 
ed or introduced by the several sherifis respectively | and 
the said difierent fiars shall be fixed and deteltnined as the 
other fiars, in manner above appointed ; all which fiars the 
said sheriff or his deputes shall forthwith record in their 
hoAs, and their clerks shall give extracts, thereof to any 
person who asks the same, and that for payment of seven 
shillings Scots money, and no more. And the said Xionls of 
Council and Session, that the administxaticm of justice in 
the Court of Sessidn, and subordinate courts, may no longer 
suffer by the negligence and defects above-mentioned, do 
hereby appcunt and strictly require the sheriffs, and their 
deputes and clerks, punctually to obseire the premises, and 
that the same be also observed by the stewards of Kirk- 
cudbright, and of Orkney and Zetland, and their deputes 
and clerks ; and that the said sheriffs and stewards, and 
their deputies and clerks, do begin the observation thereof 
in February next, as they regard and will be answerable 
for the due execution of their offices." 



OF THE RIOT ACT. 

Another branch of ministerial duty imposed upon she- 
riflb, justices of peace, and other magistrates, emanates 
from the statute 1 Geo. I. c. 5. commonly called the Riot 
Act, which provides, that if any IS persons are unlawfully 
assembled to the disturbance of the peace, and the sheriff, 
under sheriff, a justice of the peace, or head officer of a town, 
shall command them to disperse, they contemn bis orders, 
and ccmtinue for cne hour afterwards, the offenders shall 
su£fer death. A ccmstable or peace officer is not vested with 
this power. The form of the proclamation is contained in 
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the act ; but as it may be made in wmda '< like in efieot,'* 
any general command is held snfficient, such as, ^< Our 
Sovereign Lord the King chargeih and oommandeth aU 
perwme being tUiembtedfifmMiiately to disperse themed^ea, 
and peaceably depart to their habUaiionBy or to their lawful 
bueineae, upon the pains contained in the act made in the 
^et year of King George I. fbrpreceniing tumult and fioU 
one oeeenMies. God eaice the King /" 

If tbe persons so nnlawfblly assembled do not disperse 
within the hoar, every justice, sheriff, mayor, &€• may 
seize snch persons and carry them before a justice of peace, 
&c. and are empowered to command all his Majesty's sub- 
jects, of age and ability, to be assisting. It is a sufficient 
ground for the interposition of the magistrates, that snch 
features of force, agitation, and disorder, as amount to a 
disturbance of the public peace, appear in the assembly ; 
and should they proceed to any invasion of property or per- 
son, they may be forcibly resisted, suppressed, and td&ea 
on the spot, even by the individuals assailed and their as- 
sistants, without reading the act or allowing any interval of 
time ; or should the reading of the prodamation be opposed 
by force, the opposers shall sufier death ; and all persons 
, to whom such proclamation ought to have been made, know- 
ing of euch obstruction and not dispersing, shall also sufifer 
death. Officers and their assistants killing any of the mob 
in the prosecution of the meuis to suppress the riot, are in- 
demnified ; and if any person so riotously assembled, begin 
to puU down any building, he is liable to suffer death; 
though it has beeu found that destro3ring the exterior orna- 
ments, or even forcing open doors or windows to get access, 
does not of itself constitute the crime. The county, city^ 
or burgh, where such disorders shall happen, are made an- 
swerable for the danu^es sustained by the owners* 
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SEQUESTRATION UNDER BANKRUPT ACT. 

By the yarious acts of porliameut, and particularly that 
of 54 Geo. III. c. 137. authenaing the sequeBtration of 
the eatatea. of merchantSy maaofactiirezB, &c. an important 
branch of loimaterial and judicial duty devolves upon the 
sheriff. It is, in the first place, provided, that at the titne 
of awarding the. sequestration, '* the court shall grant com- 
miasion to any resident magistrate of the buigh, or to the 
sheriff-depute or substitute of the county where the meet- 
ing is to be held, or fistiling them, any justice of the peace 
of the county, to attend the said first meeting of creditors, 
and to receive their grounds of debt with the oaths of verity 
thereon, and to sign the minutes of the creditors along with 
the preses chosen by them.*' 

But Mr. Bell observes, the presence of a magbtrate is 
not absolutely required by the words of the act. If any 
creditors present desire a magistrate, they may stay the 
proceedings till he is procured and appears ; but if the 
meeting proceeds without him, and without challenge, there 
seems to be no ground for holding the proceeding null $ for 
he is not constituted jndge of any thing at the meeting, and 
his subscribing the minutes seems only to be intended as 
evidence of his presence. 

The statute further provides, that ** it shall be in the 
power of the sheriff-depute, or substitute, upon cause shewn 
by any of the creditors, at any time after the sequestration, 
and before the meeting for the choice of the factor, to seal 
up, and cause to be put under safe custody, the books and 
papers of the bankrupt, and to lock up his or her ware* 
house, or other repositories, and to keep the keys thereof 
till a fiftctor is named, or the custody and care devolved up*> 
on the sheriff clerk, subject in the mean time to such orders 
and directions as either the Court of Session or the sheriff 
may think proper to give on the application of any party 
concerned, for the preservation of the effects." 
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The same intelligent eonuneatatof remarks on tkis sec^ 
tion of the statute^ that it authorises the Court of Ses^km 
OS well as the sheriff, to give orders and directions relative 
to the preservation dT the estate ; and there may oocor ques- 
tions of very grave consideiration, in which recourse to that 
Goort ia proper in the first instance ; aa where bankruptcy 
happens to a great mannfactnrer, or to the proprietor of an 
iron- work, where a suspension of work or dismissal of the 
hands enqdoyed, might prove ruinous to the estate. Hence, 
the question of preservation becomes complicated and diffi* 
cult. The person of the bankrupt too may be aixested, 
when there is a ride of his absconding. 

It is also enacted, '* that within eight days after the ap- 
pointment of the trustee is confirmed by the. Court of Ses- 
sion, he shall apply to the sheriff of the county where the 
debt<M* resides, or where his business was earned on, who 
is hereby authorised and required to name one day, not be-r 
ing less than fourteen dajrs, nor more than three weeks, 
from the date of the application, and another day not 
being less than fourteen days nor more than three weeks, 
after the first day so named, for the public examination of 
the bankrupt upon the state of his affiuni, and all circum<^ 
stances relative thereto, in the sheriff court house of the 
district, or such other place as the sheriff shall think pro- 
per to appoint ; a fee of one guinea each sitting being allow- 
ed to the sheriff-depute, or substitute, who officiates ; and 
the trustee may also, if he finds it necessary for the pur- 
pose of obtaining a full discovery of the bankrupt's estate 
and offsets, insist for an examination of his wife, or others 
of hb family, or connected with his business, upon all pro- 
per interrogatories, which examinaticms are to be taken 
upon oath, (if required) before the sheriff, at one or other 
of the said diets, or upon any intermediate day ; and the 
sheriff-depute or substitute shall, if necessary, issue his 
warrant fixr aj^nrehending the bankrupt, or any of his fiu 
mily, or others connected with his business^ who are to bo 
examined within his jurisdiction, in order to force their 
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^ppearonee, at thedietsof ezaminatioii, or if they be with- 
^oat his jarisdictlon^ the Court of Session shall grant snch 
warrant, &c. $ and if any of these persons shall happen to 
be indispos^y or otherwise unable to attend at that timd 
in. the place iqipointed for examination, the Court of Session 
or the sheriff may give the necessary directions for examin- 
ing them elsewhere^" and they may be re-examined upon 
due advertisement given, as iexpressed in the stotute. 
. Thi8,<as Mr* Bell states, is a judicial, not a private in» 
vestigation, and whatever tends towards a discovery, or the 
elucidation of the bankrupt's affiiirs, is proper to it, although 
in its own nature entirely incompetent as proof against 
any particular person. The sheriff, in the capacity of a 
judge pro re nata, is entitled to the exercise of all the con- 
comitant powers which, at common law, a judge possesses 
in matters of evidence. The Court of Session will grant a 
perwmal protection, (if need be) to enable those cited for 
examination to attend, and in fixing the place of examina- 
tion, that court exercises a discretionary power ; thus, in 
one case, where the creditors were all resident in £din« 
buigb* and the bankrupt in Aberdeen, the examination was 
appointed to take place at Edinburgh, — 2id May, 1806, 
petition of Tod, trustee in Mitchell's sequestration ; and in 
the case of Belch of Stirling, the examinations were order* 
ed to proceed before the sheriff of Edinburgh, 19th June, 
1805, Petition cl James Dnndas^ Under the general expres- 
sion, ^^ all others connected with his business,'* can only be 
included those who have officiated, as cleric, manager, as- 
sistant, workman, &c. to the bankrupt, and who are pre- 
sumed to know the state of his affiurs. No creditor can be 
required to undergo an examination in regard to his claim 
against the estate. Should the bankrupt refuse to answer 
pertinent questions, or to make a full and fair discovery, 
he is held as a firaudulent bsnkrupt ; and if he answer 
fizlsely he incurs the charge of perjury. On the other hand, 
when a third person who may be legally examined, is re- 
quirt^ to answer questions which may afiect him in some 
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subsisting or depending cause ; or where one is suspected 
as a partner ; or where a person is called upon, against 
whom a reduction is brought or meditated, he is not oblig- 
ed to answer. Again, should a person on his examination, 
admit the custody of papers and books belonging to the 
estate, ot in .which its coacerus are blended with his own^ 
he is bound to exhibit and deliver them up to the trustee* 
Those other persons whom the. law allows to be examined 
are assimilated to witnesses in courts of justice, and may 
be proceeded with accordingly, and the sheriff may take 
their examination upon oath to be the ground of a prosecur 
tion for perjury, while he has at common law powers to 
punish prevarication and to enforce a fair.answer. 

At this examination^ the bankrupt is allowed to mak^ 
such additions to, or alterations upon the state of his afiairs 
exhibited at the meeting when the trustee was chosen, as 
may thereafter have occurred to him, which, with the whole 
of the examinations, must be engrossed in the book of sede^ 
runty and subscribed by the sheriff,' the bankrupt, and Ihe 
trustee ; and at the last diet of examination, the bankmpl 
must take and subscribe the oath embodied in the act^ or^ 
i£ a Quaker, affirm, &c» 

It may also be noticed, that when a competition arises 
for the office of factor or trustee, and objections are stated 
by the contending parties to the votes of each other, in 
the way of protest, and those protested votes come to be 
discussed in the Court of Session,< either in the course of 
the prescribed process for conJGrming the resolution of the 
creditors* or in consequence of a petition appealing to the 
court against the resolution, when it does not require con<^ 
firmation, those competitions are directed by Act of Sede* 
runt of 1805, to be remitted to the sheriff of the county; 
or an advocate of three years standing, to examine the quali* 
fications of the respective voters, with the objections to the 
candidates, and report to the Court. The sheriff is em* 
powered ^ to recisive such written proofs as may be offer<^ 
ed ;^' but the scirutihy into debts considered as qualiiicA- 
tions to vote, cannot be made the subject of parole pr6of. 
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EXECUTION OF CRIMINALS. 

This branch of the sheriff's daty falls to be closed by 
ttdticing the moat anpleasant part of it^ namely^ the carry- 
ing into effect the sentences of the High Court of Justi- 
ciary in criminal matters within their bounds ; and whick 
duty, in like manner^ devDlves upon magistrates of royal 
burghs when the execution of the sentence is appointed to 
take place within the royalty. When the convict is oider« 
ed for executitm in a difierent county^ or where the crime 
was perpetrated^ the sheriffs have to receive and conduct 
him through their respective territories. 



ELECTION LAWS, &c. 

It may just be added, that as the sheriff hat a particular 
duty imposed upon him, in relation to the election laws, 
and has frequently occasion to entertain and judge in qnes* 
tions resulting from the poor laws,, and game laws, a sum- 
maiy of these may be ol considerable utility to many read- 
ers, and will compose a portion of the Appendix, 



SUMMARY. 

The office and duty of a sheriff may be summed up with 
the descriptive characteristics given by Skene in his ex- 
position of i<egal technicalities. That lespned antiquarian 
quaintly states : <^ And to the e$ect they may the better 
exerce their office, and do justice to every person as effisirs, 
they suld be good, sufficient, and qualified men, as is statute 
be King David II. 6th November, 1357. In ilk schireff. 
dome they suld do justice to the kinges lieges, haul4 courtes 
in lauch£all time, and continew the samin according to law. 
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swa as that actiones and proces began and intented before 
them sail na waies be delayed throw their negligence^ frand^ 
or malice. Stat. Bob. IIL and sold do justice and full law, 
Asls weil to puire as to rich^ under all paine and charge 
that may follow. Ja. I. p. 2. c« 45. And briefly, all schi- 
refies and uther ordinar judges, their deputes, and clerkes, 
sold knaw and understand the lawes of this realme, and 
actes of parliament, quhairof the execution is committed 
to their charge, quhilk they suld cause be execute without 
delay. Ja. YI. p. 12. c. 124. And suld not onlie be qualifi- 
ed in judgment and knowledge to minister justice, hot also 
suld have sufficiently of their owin in lands,.gndes and gear, 
quhairin they may be punished, being found culpable in 
execution of their office. Ja. I. p. 1. c; 6." 



In cooclusion, the author humbly submits to the consi- 
of practitioners, and the public at large. 



A DISSERTATION UPON THE ADMINISTRATION 
OF JUSTICE IN THE DIFFERENT COUNTIES. 

One of the most important benefits consequent upon the 
social compact, is a well digested municipal code. But 
the grand desideratum is, the administration, of the esta- 
blished law, with promptitude and impartiality. Vast and 
transcendent have been the efforts of the Scottish jurists 
for the accomplishment of these objects : no other nation 
haying surpassed them in the happy constitution of their 
judicial establishments ; in the adoption of a chaste and 
sound legal creed ; in the selection of judges famed for their 
mental endowments, whose unimpeachable integrity shroud- 
ed them from the fangs of the factious, and from the dic- 
tates of despotic rule. 



1 
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The judges of every infiiependeiit court are presumed to 
poesess an inherent power of passing sederunt acts, or bye* 
lawsy for regulating the proceedings or order of process be*' 
fore them ; the practical rules so laid down forming the 
standard by which their judicuil acts, axe .to be facilitated 
or retarded* The importance of dispatch in all controver- 
sial matters has been lauded and extoned in every age, and 
by all classes of the conmiumty ; the lawful creditor is 
thereby enabled to realize his debt, if recoverable ; the un^- 
fortunate debtor is taught the folly of resistance, or involve 
ing one creditoi: to relieve another ; the machinations of the 
desperate and designing litigant are expeditiously detected ; 
and that intense anxiety of mind, the inevitable concoini* 
tant of protracted legal warfare, is* speedily assuaged. On 
the other hand, undue delay, from encouraging or extend- 
ing too far judicial controversy,- is the source of manifold 
evils ; the prosecutor's expectations are disappointed ; his 
xeliance upon the advantages of distributive justice, pru- 
dently and timeously dispensed, vanishes as an aerial cloud ; 
he is plunged into the vortex of litigation ; his expenses ac- 
cumulate ; legal subtleties multiply ; books of precedents 
me ransacked, for, and constrained constructions put upon 
cases noways analogous, but by which doubts and {perplexi- 
ties are often excited in the mind of the judge, and if they 
should not tend to biaft and mislead, ultimately^ must in- 
fidlibly prolong discussion and augment expense* 

It is perhaps somewhat enigmatical, that in the laiger 
and most populous counties the greatest dispatch is given, 
and the decisions are, in general, the most satisfactory. Ya^ 
rious reasons may be assigned for this : 1. The salaries al« 
lowed to the sheriffs are more aniple^ by which means gent 
tlemen of talent and intelligence aspire to the office. ,2v The 
duties being more extensive, and even more arduous in many 
respects, constant, or at any rate diurnal attendance, is 
required, and a considerable deg^ree of activity and . exer- 
tion becomes indispensable to prevent an excessive Sfc^mUt 



BISSBBTATIDN. jil57 

lation of bnnness, wfaiohr would ineyitably Jmye. the dEMst of 
emtNUTassing the judge in his movements and operations. 
^. In the minor counties^ the appointment of sheriff is^ er- 
roneously^ contemplated chiefly as a sinecure. An hour, in 
the day, or a day in the week^ may probably sufficefor th^ 
despatch of the questions falling- under his consideration^ 
when congregated for the purpose, and. even- then, if « other 
avocations or eng^igements should engross his atteqlion, they 
are often dispelled o£ pro temfore, with an interlocutor of 
form* The consequence is, that cases, which might- and 
«!Dght to be finally decided within a few weeks or months 
at farthest, are frequently kept in dependence for years ; 
the expectations of parties are frustrated ; and the intejrest 
of the p^vailing competitor necessarily sacrificed. 4. The 
laborious part of the sheriff's oflicial duty, naturally de- 
volves, upon the substitutes, and these are usually select- 
ed from the pKaotitioners of court; but from the^smalU 
ness of the salaries in the lesser counties, the situation, how^ 
ever, dignified in name, is not an enviable one to a person 
of respectability and capacity, who has acquired ordinary 
employment $ or if one of that description should accept 
of it, without abandoning alt()gether his former pursuits, 
these will undoubtedly enjoy a preference. 5. Local in- 
terests and prejudices cannot fail, occasionally, to excite par- 
tialities in the minds of provincial judges, especially when 
they happen to be natives of the county; and being in 
a great measure irresponsible in their civil capacity, their 
decisions, in such cases, are the less to be relied on. 
. The sheriff-deputes being now uniformly nominated £rom 
that, illustrious body, the Faculty of Advocates, and frequent- 
ly not allied to the county to which they are appointed^ 
there is little or no hazard of their violating either. those 
moral or legal principles, which ought to encircle.the brows 
of every upright and independent judge. But in a remon- 
strance presented by that learned fraternity to Parliament, 
upon the occasion of a bill being in progress for authorising 
the appointment of a resident sheriff-depute for Lanark- 

8 
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iMie, at QhsgomTj sbine jodioioiM ttoBokmig vnk fa^todnced 

ia ckposiitfOD of the advantages of a practising advocate 

aloQo acting as sberiff-depate ia any connty ; (m, however 

liherally educated and well groaaded in the priopi^ea of 

la# the student may be at the cottclogion of his probttCidiiw 

* 9»y course^ feminiBcence can only be preserved by praetice,- 

and such too is reqnisite for the proper appticationof these 

priaciples. It quickens the apprehension^ and invigorates' 

the mind. Without motion, the water of the ocean wotiMt 

heeome fetid ; it is by friction that the electric spark ia 

produced ; it is by attrition that the rode Mock )reoeives^ 

a nfefined poKsh; without practice, the faculties of the physi-' 

eian and the artificer would become inert and obtuse ; and 

So must those of the lawyer. Information partially acquired 

£romperiodicalpnblications,or books of decisions, would tendr 

mors to 4a22le than to illuminate thennd^rstaiiding; and^ itf 

must be admitted, that our consuetudinary law is suscepciblo 

of fpsqttent modifications and changes. In fine, a decision coiv^ 

traiy to the law, proceeding either from misebjiception ordtJ 

sign, in most instances, rebounds with a vengeance npon the 

favoured party ; and should the provinons of the bill now be-^ 

fore parliament, for rendering the judgments of the sheriflT* 

depute final in certain cases, pass into a law, the unpleasant 

results carniot be fully anticipated, were the judge to prove 

remiss^ subject to influence or prejudice, or unqualified. 

These premises are in some respect ccmdemnatory of the 
existing law, enjoining the personal residence of sheriffs- 
depute for four months in the year, within their respective 
Counties ; and, indeed, whatever might have been the in- 
ducement and purpose of the legislature in passing such a 
statute, the prescriptions of it have seldom or never been en- 
forced, and are now considered of little or no avail* The 
sherifis-substitute are for the most part practically e(Hiver-« 
isant with the routine duties of the office, and fully com^ 
potent to the due discharge of those incidental and sum- 
mary acts, falling to be performed by either, in the outset 
^at least; Criminal matters, requiring the interventioii of a 
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jiiiy, ire sAldom tried before the fiberiff, in obnseqiieDce of 
the periodical half yearly justice ayrea; and the whote 
pleadings in civil cauaes, being rednced to writing, thes^ 
for the most part, may, with as great propriety, be judged 
of at 100 or 200 miles distance, as in the county town. 

No doubt, the local residence of the substitute is indi»> 
peubable, and it cannot be expected that any member of the 
t^nlty would condescend to accept such a subordinate ap- 
pointment, unless in the metropolis, where a salary is as- 
signed corresponding to the mmts and rank of the indivi- 
dual. If, however, an adequate allowance were made to 
the substitutes in other counties, and the recent.augmenta«. 
tions will in several instances prove so, professional men of 
experience and ability, inclining to withdraw &om the fa- 
tigues of a more active life, will be disposed to betake them* 
selves to that sort of ofttim cum dignitate ; only a material 
qualification for a substitute, as well as for a depute, is, that 
be should, if possible, stand entirely disengaged from any 
connection with the county in point of prc^rty, relation- 
ship, and secular pursuits, as a guard to his independence 
and disittezestedness. In many counties, these officers, 
particularly the substitutes, hold property, occupy farms, 
shares of mercantile and manufacturing undertakings, bank- 
ing' companies, and even an indirect concern with a prac- 
titioner, which besides diverting their attention from their 
official duties, must render it impracticable for them todi^^ 
vest themselves of those self interested propensities and 
motives, with which the mind of a judge ought never to be 
tinged« 

It has accordingly been very appropriately observed by a 
learned divine, that '' candour and impartiality are the 
pledges of the magisterial office'; it is the class of qualities 
which the magistrate has promised us. The want of them 
is the nine foult in him, which want of courage wonld be 
in some men, and want of regularity in others. It runs 
counter to those very purposes and utilities for which the 
vtii'^Mee waa created; without these qualities, he who ought 

s2 
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to be cool, is heated ; he who oa^t to be neutral, is partial ; 
the ermine of justice is spotted ; the balance of justice is un« 
poised ; the fillet of justice is torn off. But a judge should 
cling to that pure and exalted independence wjiich towers 
over the little motives of life $ which no hope of favour can 
jnfliience^ which no effoart of power can control* A judge 
always speaks with effect, if not with impunity ; the hm* 
gnage of passion, the language of sarcasm, the language of 
satire, is not the language of a judge.; and when magis- 
Irates, und^ the mask of law, aim at the offender more than 
the offence, the respect for justice is lessened, and. the 
school of pure reason becomes the heated theatre of mis- 
chievous passion." In short, an upright judge will 8triv:e to 
iihorten the law's delay— to lessen the law's expense in fa- 
vour of the unfortunate suitor. He will be careful not to 
lend his ear to any dependejat or parasite i he will be jea- 
lous of those under him, and be most ready and anxious to 
correct all abuses, but especially the vexations obstacles 
reared up— ^he undue advantages taken by subordinate 
functionaries : he will know that it is in the avenues to 
justice that principally obstructions are most frequently 
created ; and he will bend all the strength of his mind to 
Jiave them removed and prevented. 

The sheriffs of Edinburgh have been always celebrated; 
for the execution of the trust reposed in them, with that 
celerity, vigour, and ability, with which they are so justly 
characterised; but of all the provincial sheriff-deputes, there 
is none who surpasses the sheriff of Perthshire for assiduity 
and a scrupulous regard to the duties of his office. His 
sederunt acts, or court regulations, are striking emblems of 
that resolution to administer the law in its purity^ without 
favour or affection, well befitting an indepeildent judge ; 
and are peculiarly calculated for expediting the business 
of hie court, with the utmost punctuality^ precision, and 
efficacy. In fiict^ the regulatory ordinances of this judge, 
which, however, it is believed, were principally derived from 
those of the sheriffi of Edinburgh, are a proper model for 
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the goTemment of jodicial procedure in other Bheriffdoms, 
and justly merit, a. place in any public record, or work of < 
this description. These constitute No. V • of the Appendix ^ 
and couplmg them with the Twelfth Report of the Com-, 
nussioners on courts of justice in Scotland, for estaUishing 
an uniform or fixed rate of charge for the sapoie business, as 
it occurs in difierent counties and districts, the general 
adoption of such in the county courts, would evidently con- 
tribute greatly towards the promotioi^ of (he objects there- 
by pointed at. 

But of all considerations, that of general interlocutors 
in inferior courts is the most to be reprobated ; and of this 
fault the learned sheriff above alluded to has fully absolved 
himself, by exp):essing,ii} his judgments, the ratio decidendi^ 
or furnishing si^cb ^o the parties in c(^ious explanatory 
notes. Nothing can tend more to bewilder and perplex a 
practitioner in remonstrating against a judgment, than to 
be kept ignorant of the criterion of decision ; and it becomes 
•mpre embarrassing still, when ai^ appeal is meditated to a 
superior tribunal, from its being often impracticable to dis- 
cover th& principles by which the inf^or judge was actu- 
ated, so as to con^bat them by direct argument and pertin- 
ent precedents. A special interlocutor too, prevents the 
expense incident to a diffuse discussion of varied topics, by 
placing the points in controversy in a correct position, and 
upon a precise issue.' Hence, the conduct of the sheriffs 
who omit this, either from imbecility or indifference, is not 
alt9g|pttier free from censure. 

Lastly, no good reason exists w^y ^ttings, or courts, 
should not be held as often iu.tbe lesser as in the major 
counties ; for although the causes may not be near so nu- 
merous in the former as in the latter, those in dependence 
are equally entitled to the same degree of regard. The re- 
verse, however, it is tp be; regretted^ is the case, as will ap- 
pev ftpia tjie /pU^^ing conp*asted v^ew, &c. 

s3 
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Oonirastedview ofths Order ofProoess in Psrtkshiez and 
RozBCRGHSfiiitE^ sofo/T OB re^pecU ewpedMng cauaesm 



PERTHSHIRE. 

The sessions from 15th 
May to 8th August ; 

and 
From 15th October to 15th 
April. 



ROXBURGHSHIBJB. 

The sessions approxiniat- 
ed to those of the Court of 
Session^ or from 13th May 
tolgthJnly; 

and 
From IStli November to llhh 
Bfarch. 

* 

The diets of court every 
Tuesday fortnight^ or one day 
in fourteen* 



The diets of court every 
Wednesday and Friday, or 
two days in the week* 

The average ' number of The average number of 
court days in the year, 78. court days in the year, 18. 

Defences to be given in on Defences to be given in od' 
oli that day se'ennight, after that day fortnight, after the* 
the libel is called. libel is cailled» 



Defender may propone di^ 
liatory diifences, and not ob- 
liged to propone peremptory 
defences, until the dilatory 
are disposed of. 



Defences or Answers ^hall 
contain aU defences both di* 
latory and peremptory, (un- 
less a dilatory defence is of- 
fered, which can instanter 
be verified at calling,) and 
no tiew defence received un- 
less recently come to know- 
ledge. 



Sheriff-clerk to ke^ of- Sheriff-K^lerk not pemiit- 
fice open every lawful day ted to receive or send pro- 
from ten forenoon to two af-* cesses to avizandum betwixt 
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PERTHSHIRE. 

terncxm, and from fbor to ee- 
ven afternoon^ to lend out 
Hud rteeive processes. Those 
returned to avizandum to be 
forthwitli transmitted to the 
sheriff. 

Examinations, depositions 
of parties, and proofs, taken 
generally npon cominission 
to an experienced member of 
court, every lawful day, and 
never postponed beyond se- 
ven days, unless by consent, 
or npon particular cause 
shown* 

• 
Captions for processes ob-. 
tained, upon the elapse of 
forty-eight hours, after a 
marking in a caption book, 
as in the Bill Chamber. 



ROXBURGHSHIRE. 

court days, unless ' in vaca- 
tion time, or those reiciuifing 
summary dispatch. 



Exa^iSnalioQs, depositioas 
of parties, and proofs, taken 
geneiratly by the sheriff, and 
only in one day of the week', 
and, conseqttently,oftenpost- 
poned for several weeks. 



Captions for processes only 
obtained, by motion upon a 
court day in session time, 
and by a special petition in 
vacation time. 



Remarks and Corollaries. 



PERTHSHIRE. 

The average number of In- 
terlocutors on each court day, 
150 



ROXBURGHSHIRE. 

The average number of In- 
terlocutors on each court day, 
50. 



The average number of In- The average number of In. 

terloou tors inordinary causes, terlocutors inordinary causes, 

in the course of a year, from in the course of a year, from 

10,000 to 11,000. 600 to 700. 
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PERTHSHIRE, 

Most ordinary causes may 
be brought to a conclnsioQ 
within two montlis. 



ROXBURGHSHIRE. 

Most ordinary causes may 
be protracted for twelve 
months* 



From the despatch given^ 
few cases are carried to the 
Court of Session in the first 
iostancCj and an admiralty 
precept is looked to as a 
meteor* 



From the tedious order of 
proce8S,most cases of import- 
ance are commenced in the 
Court of Session, and many 
mercantile and trading peo« 
pie resort to the Court of Ad- 
miralty. 



N. B«-*/n Ro^rimrghshire the Sheriff-Depute %& residenL 



APPENDIX, 



No. I. 

OF THE ELECTION LAWS. 

Ik the execntioQ of which certain miniati^m) duties de« 
ydve npon the ahepfs. 

In Scottish joxisdiction^ certain regidations an4 enact- 
ments have been made in order to preserve the purity of 
parliamentary representation. 

Anciently, the Scottish parliament was composed of the 
barons and clergy ; the former title comprehending every 
one who held immediately of the king, however small his 
property. The obligation of attendance on parliament be- 
ing felt as a grievons burthen by the lesser barons^ certain 
exemptions were made by the act 1427, c. 101. and after- 
wards by that of 1587, c 114 } bnt, subsequently , political 
privileges became of high estimation, whereby it was found 
requisite to fix with greater precision the nature ap^ extent 
of the elector^s title. Hence^ it was provided by the acts 
1661^ c, 3$. and 1681, c. 21. that every elector stiould have 
in property or superiority a forty shilling land of old extent, 
held of the king or prince ; or when the old extent did not 
appear, that the lands should be liable in public burdens 
for je400 of valued rent. By the laet of these enactments, 
a regular roll of the freeholders is directed to be made up, 
and revised annually at the Michaelmas head courts in the 
different counties ; and by the act 1689, c 2. the clergy 
were finally deprived of the privilege of sitting in parlial 
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iiient. Again, by tlie Union of the two lungdonur^ (1st May, 
1707,) the parliament of Scotland was absorbed in that of 
Great Britain, while the Scottish nobility, instead €^ their 
hereditary seats, were only to be represented by sixteen of 
their nomber, aq4 th^ pfopgrtipn of the representation in 
the House of Gimmoos was forty-£ve members, thirty from 
the counties, and fifteen &om the royal burghs. The mode 
of choosing these representatives is as follows : 



1. Of the Election of the Peers. 

• • ' . .. ' 

Th.e body of electors are the , memben of the ancient 
"peerage, and when a new pa):liament i^ summoned, they are 
requircid, by proclamation made at Edinburgh, and in the 
'other county towns, twenty-five days previously at leasts 
to meet and dect their repxedentatives. The election is 
held in the Palace of Holjrrood-hoase, and must be attend- 
ed by the liprd Clerk Begister, or two of the principal 
Clerks of Session. jSStet prayers bygone of the king^ 
chaplauns, the proclamation and execution are read, the rofi 
called, those present marked, and the signed* lists. and 
proxies inserted In the minutes. Tlie peers present then 
take the oaths of allegiance and abjuration, the oath of su- 
premacy^ and the test ; and those voting by proxy, or by 
signed lists, must, if in Scotland, have taken these ootliB 
before the sbeiiff-depute in court, certified bj his subscrip- 
tion, ^nd seal. If In England, the oaths to be tsk&k in the 
Court of Chancery, King*s Bench, Omnmon Pleas, nr Ex- 
chequer, and certified by writ under the seal of Court. If 
put of the kingdom, a certificiate that he has formedy ta^ 
Iken the oaths as above, or that he has taken (he oaths ia 
parliament, certified under the great seal, will be hdd'suf- 
%ci^it. No Peer under fige, Roman Catholic, or who de- 
clines to subacribe the farmulaf can either vote or be elect- 
ed i nor can any be received as a proxy, unless a P^r who 
18 himself qualified to vote at the election^ and the aftme 
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penion' canndt «et mm pncy for moi^ . tbao two Feen^ 
Proxies and signed lists must be subacxibed with ihe Seot»- 
tkh title of the gimnier befosb witooBaeB^ who aim liign. 

When the oaths are administered to tboee present^ and 
thoae of the absent «xamintd, the lists Joe inrestigmted^ 
the TDtes coUeotedj and the Feert <)hpmi by a uyodty of 
votOB dedaxedi No oosting irate ia aDovved in the case of 
an equality ; but the retnniing tflioer BfeaUs the &ot| leatw 
ing i^ to the Matuse of Fteirs ta^tiedixoctioasim thepoiht. 
A ceitificaie of the naiiMii of th^ dxteen being made Mk 
upon parchment^ is signed and read.to the meeting by the 
cleik, and r^nmed to chanoery in a packet addmund to 
the olerk ef the fcxovm, bef4»e die poried ixcd for thameet^ 
ing of parliament. The Peen have no right to decide apoii 
a disputed titk^ alt&oagh any one. may enter a: protest 
against the proceedinga^ or part thereof^ if objeotianable^ 
of Tvhieh the retuxttiiig oflb^er fidb to admits and gfvo out 
extracts to any Fleer demanding such $ however) he taksui 
no notice of those protests in the certificate of eleotion* 
The same forms are obsenrable when it becemes neceesary 
to supply a vacancy in the Scottiah Feerage dosing tha 
einency of Fatliament. 



The act 1681^ as Hbeady ii^ticed, provided that the qoa.i« 
lification of a freeholder ohonid be » forty shiniag land of 
6ld ifttexkt, or property rated at MM^SaftB&E vakied rent^ 
As evidence k^ the old extent, the act 16 Geo* II..erS^ 
requires « retour or ei^ract from chanoery^ prior to the 
19th September, 1681, proving the lands to be of the ml* 
leged value, either in one or in dtfierent sums^ iadfcpend^it 
ently of the feu-doty. When there is no rrtour for proving 
1^ old extesikt, it is necessary to shew that the lands stand 
rated in the oeiss boc4t9 at jMOO Stots of valued xentr The 
valoatioii behoves U be infttru^ted by » certificate ua* 
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* 

der the bmls of t wn «f tke commissijoiiers aiicl the clerk of 
supply for the . county. 

The lands, in order to aflbid a qualification^ must be held 
of the kin^ or prince, and the claimant infeft, and his in« 
feftment recorded, or his charter expede an year before the 
enrolment ; excepting the case of a husband claiming to 
Toteott his wife's titlesy and that of an apparent heir in po8-> 
•essioii under the infeftments of his ancestors. 

The claimant must hold the lands . in possession, either 
naturally by labouring the 'ground^ or civilly by drawing 
the rents or fen-dnties. 

Minors and fataons persons axe disqualified firom voting, 
as also aliens, and the eldest aofoa of Peers ; and judges of 
the Court of Session, Justiciary, or Exchequer, and the 
cl^gy, are exempted. A person who already, represents 
one county cannot be chosen for another, unless he previ- 
ously resigns his seat $ but in the event of being returned 
for more than one at a general election, he is at liberty to 
make his choice as to which of them he shall represent. 

All persons are disqualified &om voting at elections who 
axe epgaged ii^ the management of any duties or taxes, (the 
commbsioners of the treasury excepted,) all commissioners 
of prizes, sick or wounded, transports, wine licenses, navy 
and victualling offices, secretaries or receivers of prizes, 
comptx^Uers pf the army accounts, agents for regiments, 
governors of plantations and their deputies, officers of Mi- 
norca and Gib|»ltar, officers of the excise and customs, 
clejiss and deputies in the several offices of the treasury, 
exchequer, navy, victualling, admiralty, pay of the army ^ 
navy, secretaries, of state, salt, stamps, appeals, wine U^ 
censes, hackney coaches, hawkers ai^ pedlars, and every 
person who holds any new office upder the crown, created 
since 1705. Further, all persons holding contracts with 
government, . are disquldified from being elected ; as are 
likewise those holding pensions from the crown ; and ^ven 
after being elected, any member who accepts of an offite of 
pi3ofit in the government, (e^oe^tiog cgminiisionerB in the 
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army and nayy,) vacates has seat althoi^ii ke nay be re- 
elected. 

The mode of emolliDg as a £feeholder is as follows : The 
claimaot leaves a copy of his tlaim^ two calendar months 
befoie the Michaelmas head coti]t> with the sheriff clerk, 
who indorses on it the date of lodging^ and gives oat copies^ 
when required^ for the same fee with an ordinary extract. 
The copy left with the sheriff clerk need not be signed by the 
claimant, nor even the principal ; nor is it necessary for 
him to appear personally at the meeting, as any of the other 
freeholders may appear for him \ the poss^Sssion of his titles, 
which mudt be produced, beii^ equivalent to a mandate* 
An objection to a freeholder's remaining on the roll mast 
also be left vnth the sheriff clerk two calendar months be*> 
fore the meeting, and marked in the same manner as a 
claim for enrolment. A claim or objection requires to be 
supported by one fireeholder at the meeting, otherwise the 
sheriff clerk is under no obligation to bring it forward. A 
meeting of freeholders is not entitled to review the proceed- 
ings of a former one ; but a claimant who has been reject- 
ied by a former meeting, may be admitted by a subsequent 
one, on presenting a new claim* When a meeting of free- 
holders has done wrong. By rejecting a claim, or by striking 
a person off the roll, a complaint lies to the Court of See- 
sion, which must be brought within four calendar months 
from the date of the meeting, and is discussed in a i^ummary 
manner. Should no complaint be preferred against a'per- 
son's admission within four calendar months after his being 
put upon the roll, or if dismissed by the court after being 
brought, he cannot afterwards be struck off, without such a 
change of circumstances as will wartant the proceedii4r> e. g. 
a diminution ojf his qualification below the requisite valua^ 
tion. 

The course of proceeding at the election of a niember for 
a county is as fdlows : When a new parliament is called, 
the Lord Chancellor directs his warrant to the clerii:'of the 
erown^ to issue wi'its to the sheriff of each county, for the 
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elation of .0imberB. Vfhm tkiX Meet. leoetves the fmt, 
he appoints a day for th^ election^ twelve days at least pie* 
¥ioo8 to the meetiiig; of paxtiament^ and the writ miist^ be 
published three days before the eleotioD, at the head 
bii||^ of the coaoty, on a market day, betwixt ten and 
twelve forenoon^ and at each pariah church oa th6 Sanday 
following. The freeholders being assendbled in the coart^^ 
room on the day fixed, between twelve and two, the sheriff 
{Hixlfices and readb the. writ, with the exeoation at the mar* 
ket cross and parish churches. 

. If there has been any informality in the publication of 
the writ, the sheriff must iasne a new precept for re«pub* 
Ushisig the day of election^ but if the publication has been 
regular, the business proceeds by the reading of the act 
St Geo. II. c. 84. for the more efiectually preventing bribery 
and corruption* The sheriff clerk then exhibits the roQ of 
freeholders and the minutes of their proceedings, together 
tvith copies of the oaths of allegiuice and abjuration, writ-* 
ten on parchment. It ia the freeholders whose nan^ stand 
on the loll that form the constitnent members of the meet* 
ing, and the first step is to make choice of a preses and 
<derk, which is done by the person who last v^resented 
the county in parliament, or, in his absence, by the sheriff 
clerk calling over the roll and taking the votes for those 
who are to fill both offices. In the case of an equality of 
votes, the casting vote id given in the foUowing order : 1st; 
.To the ladt representative of the county in parliament; Sdi 
To the representative of the county in a preceding parltaf 
moot ; 3d, To the freeholder who last presided at a meet* 
ing of election ^ 4th, To the freeholder who ha6 preside^ 
at a Michaelmas meeting ; aud failing all these, to the fxoej 
bolder present whose name stands first on tfae roll* A tuir 
nute is then prepared, bearing the appointment of the<e 
-ollieers, which is rigned by the last representative ((^ ^^^ 
eontity, or by the sheriff-clerk, Itnd ddi^vered ta the clerk 
to the tneeting, after which the freehoMers proceed to ti^ke 
and aibicribe t)te oaths of .aUegi»nce, abjvretiim, andimoiv 
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ance, or these may be put pxeyicms to tbe election of the 
preses and clerk, if any freeholder present shall desire it, 
and the trust oatii may also- now be put, if required. * \ ': 
Quakers, in place of their oaths, are permitted to declare 
the substance of them, on their solemn aflirmation. Tbe 
qlerk elected must too take the oaths of allegiance^ and 
subscribe the. assurance and the oath against bribery and 
cQxruption. .... 

The next step, is to clear the roll of the nanies of those 
who have died since the former meeting ^ and thereafter to 
ccasider the objections made, to those who stand on the roll;* 
and last of all^ |o take up the^jlaims that have beei) fwresewt* 
ed for enrolment^ wherenpon a^ new roll is madeiip, and 
delivered to the sheriff cl^k to be recorded. Howeve;r, 
the preses and derk may alter the order of procedure at 
their discretion. The preses next calls the rectified roll^ 
and takes the votes for the reptesentative ; he possessing a 
casting vote in case of an eqbi^ty. The candidate baling 
the majority of votes, is declared duly elected, and miButes 
of the whole procedure are prepared and signed by the 
preses and clerk ; the latter inunediately retuming^he per- 
son chosen, and the sheriff, after annexing the return to-tbei 
writ, transmits both to the ctpwn office in chancery, which 
the clerk tp the crown enters isr a book kept in his^offioe^ 
without alteration, within six days after receipt. . 

The.flfities incumbent oil those acting at elections in any 
official c^ipabity, are enforced by heavy fines. The mem- 
ber who presides in the election of preses and clerk, -mijist 
call the roll regularly, under a penalty of i^SOO i tbe mi** 
nutes of this nomination made up and delivered under a pen* 
alty of ,1,00 ; the clerk of the election is bound lemnkebis 
return to the sheriff clerk under a penalty of .jPSOO ; and 
the clerk of the crown office must perform his duty under 
a like penalty. .r.. ^^ 
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3. Of the Election of CommMrionere for Rojfol Burghs. 

Of the forty-five commonei^ by whom Scotland is repre- 
sented in parliament, fifteen afe chosdn by the burghs; one 
by Edinburgh, and one by each of the other foorteen dis- 
tricts of royal boroughs^ in the order of their precedency t 



Tain, 



U 



Dornoch, 
Wick, 

Kirkwall. 

2. 
Inverness, 
Naim^ 
Forres^ 
Fortrose. 

3. 

Elgin, 

Banff, 
Collen, 
Kintore, 
Inverory. 

Aberdeen, 

Montrose, 

Brechin^ 

Aberbrothic^ 

Inverbervie. 

5. 
Perth, 
Dundee, 
St. Andrew's, 



Cupar, 
Forfiu:. 



6. 



Anstmtiier, Easter, 

Pittenweem, 

Crail, 

Anstruther, Wester, 

Kilkenny. 

Dysart, 

Kirkcaldy, 

Burntisland, 

Klinghom. 

8. 
Stkding, 
Inverkeithing, 
Dunfermline, 
Culross, 
Queensfcirry. 

Glasgow, 
Dun^arton, 
Renfrew, 
Rutberglen. 

10. 
Haddington, 
Jedburgh, 






Dunbar, 
North Berwidc^ 
Lauder. 

» 

linlithgow, 
Selkirk, 
Lanark,. 
Peebles. 

12. 
Dumfries, 
Kirkcudbright, 
Amian,' 

Lookmaben^. , 
Sanquhar* . 

13. 
Wigtoa,, 
Whithorn^ 
New Galloway, 
Stranraer. 

14. 
Ayr, 
Irvine, 
Rothsny, 
lavecary^ 
Campbehon. 
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Whto An election is to take place, each royal burg^ in 
the district elects a commissioifer or delegate, who meet 
and choose the representative for the district. The sheriff, 
to whom a writ is issued from the clerk of the crown, must 
indorse, bn the back of it, the day he receives it, and within 
£Mir days make oat a precept to each burgh within his 
jurisdiction, commanding^ them to elect a commissioner, 
and him to ineet at the presiding burgh on the 30th . day 
afFer the teite of the writ, or next day, if it fall on a Sunday, 
fdt the purpose of choosing a burgess to serre in parliament, 
and these warrants are within the four days, delivered to 
the magistrates, under the penalty of <f 100. The. magis- 
trate, on receiving the sherifini precept, must, within two 
days, call a meeting of the covlieil, by giving personal notice 
to each, under the like penalty of <f 100. The council be- 
ing assembled in consequence of this notice, appoint a day 
for the election of a commissioner to attend at the presiding 
burgh, two free days always intervening betwixt the 
meeting and the day for electing the delegate. The commis- 
sioners from the several burghs preside in their respec- 
tive turns, and have a casting vote in the case of an equa- 
lity. Any person, whether a burgess or not, may be cho- 
sen as a delegate, to whom a commission is drawn up by the 
clerk of the burgh, authenticated with the common seal. 
The delegates meet at the presiding burgh thirty days af- 
ter the teste of the vmt issued to the sheriff, between eleven 
and twelve forenoon, for the purpose of electing the repre- 
sentative. After production of the sheriff's precept, and 
reading the act of the 9d Geo. II. the conmiissioner for the 
presiding buxgh administers the oaths to government, and 
against bribery, to the clerk of the presiding burgh, as cleric 
of ther meeting* The commissions are then read, and if 
any objections are made, these, with the answers, &c. are 
entered om the minutes of the election, upon which the 
eommissioaen take the oaths to government, and against 
bribery, and proceed to elect the representative, the mi- 
nutes being signed by the preses and clerk. The latter 
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Mttms the poraoB elq«tad ta th^ «li^i4^ wider tbe {Mwlty 
df «£^£0Q and six months Mprisanpueiit ) a^d the «bm4^siibK 
joins the return to the wnt^ imd tjmnniutA both to Uii^.cJfik 
of Uie crowa. 

But the fonn oCdeotiiig ^ mMnh^v f'^ the ok; of £diiir% 
biiigh», differ^ fonn thofl^ otoptifp^. vh^rii dc^legat^ mq 
chosen* 

Bribeiy^ when it can b^ disfioven^ ip ji csudidi^f jriNi 
gates his ekctioiL For thp. pippose of fcopoving evcoy ap« 
pcanmce of restsaiot^ it is oM^tedj tb^ t»U soldiers giuir-* 
tered in any city, hurgh, &Ct QM^ptiflg th^ ¥oyal roMdeKci^ 
and garrisons,. must 9 wh^ an el^ti<H}, ifi to Uk^ pla^, be 
xemoved to the distapop of tWQ m)m% ope df^y at \n^t bj9n 
fere the day of filection» s^ phaU not. appnoaflb nearer w- 
iil the day aft^ the ole^.tu»i« 



No. II. 
POOR LAWS. 

. With ns^ the assessment for the poor is imposed with 
every possible precaution* 

The ordinary coUectioni at the parish churches are fre^ 
qnei^tly termed the natural and p^roper fund for maiiitaiiiipg 
tibe poor, and that fund is sometimes inoveased by the kir]^- 
session's letting mU a hearse, mor^cloth^ (P^U) to hire, of 
which they may acquire the exclusive privilege by imme- 
movial aaage i by the intejtest of mortified money, &c> On. 
use and'uHmA, too, depends the kiric-^session's. title, to exaot 
foes at masriagea and baptisms. Kidi^iseasions beipg afwct 
of the ecclesiaftic^ government, are entitled, to appoint, 
proper ofiicers^ and may ordain adequate, fees and perqui- 
sites to b^ paid them. But when theae prove insufficient, 
the law directs the deficiency to be supplied by an assess* 
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ment In tlie pariah^ althoogfa the 'stfttutes in that ntepebt 
me by no ineans special^ farther than prescribing, diat the 
precise deficiency shall be ascertained, by making oat a 
list of those entitled to parochial aid, and that snoh a snm 
mtkst be raised as shall be adequate to the exigencies of those 
<< poot people who mnst necessarily be sustained by alms.*** 

By the act 167^^ c; 18. the kixk<^session is associated 
trith the heritors, who, and the possessors of their land^ 
ate to bear the burden <^ the nudntenanoe of the poor feit^ 
sons of each parish, or onjr of them who shall meet totf Jk 
said ndniaters and elders ;^ and in the case of vacant pa- 
rishes without elders, the proclamation of the Privy Oouncil, 
THo. 51, enjoins the heritors to meet <' and stent themselves 
for the maintenance of their respective poor.'' The third 
proclamation. No. 5S, empowers the << minister and elders 
of each parish, with advice of the heritoro, or so many of 
them as can concur with the minister and dders, upon in- 
tintttion to be made firom the pulpit the Sabbath day b^ 
fore, to decide aiid determine all questions that may arise 
in the respective parishes, in relatioh to the ordering and 
disposing of the poor, so far as the same are not determined 
by the acts of parliament, and fomler acts of our pivy 
council.'' 

Those prociamatious were ratified by statute 1695, c. 49. 
and 1696, c. 2][. and under them the minister, heritors, and 
elders, are entitled and bound to meet, make up the list of 
poor, and assess the parish for their '' needful sustentation." 
Accordiligly, the title of this joint body has frequently had 
the sanction of the Supreme Court, and jndgjhents have been 
repeatedly pronounced against them, as bound to provide a 
subsistence for the poor. 

In most parts of Scotland, the minister and elders are 
left by the heritoni, some of whom are commonly members 
of the kiik session, to make the weekly distributions to the 
poor, at their discretion. If then intimation is duly made, 
the presence of some of these bodies, in particular, is indis- 
pensabte to the legality of the meeting. If the minister is 

t2 



276 APPENDIX. 

absenf^ the heritors and 'elders ; or if the Utter also are ab- 
senty the heritors by themselves can proceed to business ; 
and 60 mav the minister and elders in the absence of the 
jh^ritors. 

But, should the minister and kirk .aession, as well as the 
heritors, neglect this duty, the said proclamatiou, 31st July, 
}l694f, commands and requires '/ the sheriffs of the several 
shires^ and their deputies, justices of peace, and magistrates 
of royal buiighs, within their several jurisdictions, to take 
trial hY>w f ar, and in what manner, the said acts of -parlia- 
ment, and proclamations of the privy council, have been 
obeyed,' and put to execution ccynfonn to the tenor thereof ; 
and where any have neglected or been deficient in what is 
reqtiired of them, by the said aots ^nd proclamations, to 
amerciate and fij^e them therefore, in manner therein spe- 
cified and prescribed." 

. This meeting, in tl|e first instance, baa the exclusive 
power of adjusting the roll, ^nd modifying the allowance. 
But their judgment is not final ; for if they either refuse to 
admit one truly necessitous on the roll, or allow him what 
is utterly inadequate to his support, it is competent to crave 
redress from the courts of law. The discretion entrusted 
to this, meeting is limited to these inquiries, Ist, Is the 
claimant a proper object of parochial charity ? and, Sdly, 
What is sufficient to maintain him ? Upon these being ascer- 
tained, it is necessary to enrol him and procure the money. 
Qowever, it has been found that the sheriff has no power 
to fix the quantum of parochial aliment to indigent persons 
out of the poor^ funds, and pass decree therefore in the first 
instance. 

The heritors are assessed, either conform to the old ex- 
tent of their lands within the parish, agieeable to the valu- 
ation by which they last paid assessment, or oiherfjoaysy as 
the major part of the meeting shall agree, life-renters and 
wadsetters always, during their rights, paying as heritors. 
Qence the rule, wherever it can be equitably adopted, 
is the valued rent, although it is no doubt discretionary to 
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assess by the real renty ivben that appears more cotisondnt 

to equcdity. . • - 

It is not heritable property, paying cess to governttient 
alone, that is rateable ; as coal works, mills, manufactoiing 
establishments, and other subjects yielding a revenue to the 
proprietor, are subject to the assessment ; 'where it is.inade 
upon the real rent, an equivalent for repairs ought to be 
deducted. 

The heritors in landward parishes, being only Jiable in 
one half the assessment, the other is laid upon the tenants, 
'< according to their means and substandie." 

In burghs', the hail inhabitants are to he assessed by the 
magistrates, according to the estimation of their substance,, 
without exception of persons. But in parishes partly land-* 
ward, and partly within burgh, no precise rule is fixed 
by statute, nor by decisions, and, in consequence, the prac- 
tice is various. In some, the assessment is on the real rent 
of the whole heritable property, whether land or houses, 
for the whole parocliial poor, or after the aggregate expense 
is fixed, the burden divided between the landward and 
burgbal part, upon a reasonable footmg. In others, the priTc-' 
tice 'has been to have two rolls, one lor the landward and' 
another for the burghal poor, as if the borough was one pa- 
rish, and the county part another. ' 

The ordinary administration and application of the money 
lies with the kirk session, under the control of the heritors, 
as the law was expounded in a judgment of the Court of 
Session, — The heritors of the parish of Humbie against the 
Minister and Kirk Session, February 13, 1751. 

The same principles were adopted in the late case of. 
Black against the Minister and Kirk Session of Orwell, 
20th Dec. 1803, and have ever since been held as the go-- 
veming rule. 

This appropriation of the funds to purposes strictly chari- 
table, is subject to one equitable exception, namely, a salary 
to the collector for the poor, and that of the session clerk ; 

' t3 ' 
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Imty itfaa^beMifoiiBdytM a salwy tpQm pi^bjrterj vM^ 
fimtt the poor^s fund was illegal. 

Aay one of the heitton can call the loinifter mvl k9^ 
MUMO to aecount for their lamagement. 

The atatatoiy deacription <tf peraoaa entitled tq pwodUbl 
chaaty ia, ^' poor^ >g^ lame, tmpoleiit^ and decayed per-v 
aa^ wfailk of neeeasity mttat live hy almf $" and trader 
these general expressions, the managers of the poor's fiindsn 
bi^ve been in the practice of afitedingreKef toinfiuit child- 
lea, idaotSy or persons insane i othera, again, fiomdiaeaseoc 
casnal nusfortone, and widows left with large figniliefi, in 
peactice, receiTe temporary and paxtial relief; fior which 
porpoae, the prochunation 1493, evdeans the one half of the 
QoUeotiona at the ehuxh doortoreneiD^viththeaeagian^tp 
nswer occasional demai^ 

. The panper behoves to be majntjunfd by the parish,, 
ejiher where he was boni, or where he has resided for three; 
years uninterroptedly, immediately precedij^g his falling 
into poverty. It is <Mdy when be haa not acqnimt a settle- 
ment in any pariah by zedidence, that he fiiUa to be maintain^ 
ed by the pazisb where be was bom; bat in order to free; 
the pariah of his birth, he most have acquired a settkoaan^ 
in Sonne other parish within Scotland* It is not enough, 
that he has acquired a settlement, and is entitled to pare- 
c^iial aid in £ngland, or another country, upon returning to 
Scotlend. 

A Scotsoan fidlia^ into poverty in England^ cannot be 
cow^tfreined to retom to his native country, to be suj^iarted 
by the pan^h- <|6fa]B birtb^ and if he has not acquired ak- 
gpil settlement in any £nglj^k parish, he is entitled, as a 
caanai peeper, to maiivtjananoe &oni» the parish where he 
raaidea^ 

CShildren iUl upon the parish, which would have beenr 
UaUeintdie'aaintenance^the&therjba^ be been tbe«laim- 
fl^tj Uie pacish of their birth- not^hei^g liable unless. th(e» 
sf tflem^9t of their- parents iarunkm^ovn ; nor ^Jiies thci deaths 
of the &ther, before the birtlp of the child, alter the case. 



\ 



hairenoiie, beingaforeigiier, and not having vesid9d^lki»Jni» 

Oiiiacl bjr iIm pwiib wIm» tintir tevdte hadi b^EK«rilMMr 
uiucMgtf obtaioai a .sotUeniAit^ as dliiii^ Ib^^aareftwl* 

fmmfy^ If abe^ h^mMtp in bar witkwhotfd) abaU itaide 

la like mumr,i£ achitdla^vctf Itaj p t iaiia ^aiMiiiiglbwe 
^feon fii^nP^lJlB liielf ittaaotker ^ariah^ h^ eatniq^ «m«M| 
OP oAflmine^ tlie Mttar pnebk i»{W bt'Uafal^iAils si4mt««»' 
ateto^ aid it haa baan fiamd^ tkat tharit jFtar^ nmidnaa «i 
attanmnftkaiaaaaseUleaMliU JBat akaaUA dhHdUMa 
ita father'* booib, wkhoat icqairing a aalUeatotaf.afca 
own, and faU intd povarty^ it oaaat be. BkAittimA bjr ^e 
parish wheve its father had obtained a legal settlement, at 
the time it left Us] family ; and althoagh its father may 
have subsequently obtained another^ the child will not de- 
rive the benefit of it, nor will a new settlement acquired by 
the bther, be commnnicACed to sUch of his children as were 
psaviously married, even though living in fisanily with him, 
or w.ho were previously separated from his family. 

Again, with regard to illegitimate children, the law is, 
that they aife to be aUantaiMd by the pasish whem the 
mother had her legal settlement j the father of a bastanl 
being, in the eye of the law, al w;ay8 uncertain ; as was found 
in the case, The Kirk Session of Edinburgh against Brown, 
June 11th, 1806, aod (eo du^). Kirk Session of Gladamuir 
i^^ainst Kirk Sessions of Preston and Salton. In the lat- 
tea case, the child was boxa jinr &dtoii^ bat iaamediarely 
cMried to GHadsmuilr, where it lived ten yeass with k»0U^ 
temal •graadaaother « After her death it lived for two yaaia 
•in the parish df Pnaten with ita mother, wbe was married 
in that pariah.' The mother then dyings Md tipe hosbaad 
not baiog liaUeaft^r his wife'a death, the comrt sabjaet«d 
'>th6 pariah of Pireato*, whave the nuithar bad atxqajlstfd a 
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Mttlemefit^ hf Hmg ttoe for-thdree yens ptenoui lolier 

Itmay bere^ not inqpiopesly, be romulbed, Aat tlM.ali« 
meiit-Qf bastavds is a burden on bodi pannts, aocorduig. to 
their respective ability^ that the quantum or rate of «& 
ment to' whieh the finther is subjeeted, is discietioliavy ;vf ilik 
the judge^ and genendly regulated by the expense of Uving 
at the time^ tarying fiNun £^ to £6 Sterling, in the gene* 
T9l case ; for as a bastavd has no rank irau the fither^itis 
not'to be measuMid by his circumstances } that, the.- ilioflier 
is entided to the custody of a male child tiB it is m m uM , 
and of a female child till it attains the age.of ten yeai% 
CTen altbougfa she should aft erwar ds many, and dionU the 
child in either case, not be then takea home and supported 
entirely by the father, the aliment must be continned bcm 
time to time, till it is able tp do foritself. .... 



No. III. 
OF THE GAME LAWS. 

The sheriflPs duty and jurisdiction in regaid to these sta- 
tutes is co-ordinate with that of the justices of peace ;- 



!• Cf the qtutHfhaikm. 

The statute 16S1, c. 31. is the earliest that contains a 
diveet limitation ci the privilege to hunt and take game, 
and the only one which regulates the qualificution at the 
present day. Like all the Scottish acts, it is concisely and 
energetically expressed, in these words : ''Our Soi«reign 
Lord, and estates of this present parliament, statutes and 
ordains, That no man hunt nor hawk at any time hereafter 



vfkm JHtk not • ploo^ of Imd^in fankige^ andnr tlMpMiM 
-ot ane famMbedi pounds. Ordnnes his Majostie to kaire the 
one liaUb of thccpoaMe of tbe oontiwMDeni of this pMoont 
act : and the dilator to ha^e the other halie of the nii pe« 
aaltie." 

This aot was ratiiied by a sebseqeeBt statute, 1666, 04 
2i. and a higher qeelifioatiaii iatrodneed ; bet it was found 
hy the Gooxt of Jnsticiaty, in 1780, and subsequently by the 
OaoBtof Session in the noted case of Trotter «• M'Ewaa, 
deeided on Ath July, 1809, that the pnmsinnsef this latter 
statute were in demaetrndBy and that the aot 16B1 osnslitot. 
ed tbowoaly legal qualification to kill gakne. But it is not 
the superiority,, but- the pnqperty, (whether held of the 
crown or of a snb^t superior,) that gives this privilege; 
and no leaseholder of any description is entitled to hont^ 
(which cMnprehends shooting,) upon his ^unn, without the 
consent of bis landlord j nay, a perpetual lease, or one re. 
newable every nineteen years ad iwfimtum^ does not con- 
fer this privilege. £arl of Hopetonn e. Wight, 17th Janu- 
ary, 1810. Nor does a right of servitude, however broad, 
iiiclude a right of killing gamie <xn the servient tenement. 
Marquis of Tweeddale 1^. Somers, 18th June, 1806. For- 
bes e. Anderson, 1st February, 1809. Earl of Aboyne v. 
Farquharson, 6th December, 1809. Neither does a quali- 
fication in England extend to Scotland, et e eonira, as the 
persons claiming the juivilege to shoot or kill game neces- 
sarily behove to possess the proper qualification in each 
kingdom* • 

It was long doubted, however, whether a qualified per- 
son could communicate the privilege of hunting upon his 
lands to an unqualified person. By a statute passed in 1707, 
to be -afterwards notioed, an inference results, that anytme 
might hunt upon the lands of a qualified person, toko had 
oftMfiecI his permusion todo ao; and the Court of Session^ 
in the decision of the case. Trotter v. M'Ewan, befbre no- 
ticed, sMscoidin^y found, that by the constant usage of 
Scotland^ a qualified peison may gmnt permission to shoot 



oiver Ui ova buds to m penon «iid is out Inmatf qiififtri; 
aiid that mj nnr nn hniriig pmrminrinn fmm w utaiifiriii j\(u 
MaafWBjkm/uUf hmw^iat km pimueamkn ihegaiMwliitkke 
Imm killed ia vivtiitf of nioh jwiiirtiiwi Biik.tt ham bMB 
foond^ that one of two co^-ptoprietors.of a commoncy: ia not 
flBtitied to gcant fat rtmi a lease d: it £ar akotliiKg open, 
fiiftiiont Ifan cMteni of the other ci»«piopcietolr# 

By thi^ aniiflBt lam «C Sootland, the fltatfiH^er gain^ 
been declaxed tttcjfo^ and waa praMMed^ m^^ 
poaaltaoi^ and the i^gemiity of lawyars xaiaAd. daubtif lioir 
fiur in naqoaliiied perwm might shoot gune^ wkhont iae«p- 
ling the penalty of the act 16Slt whioh the deciiion ik the 
wbov^ case. Trotter v. M'Ewaa^ foHy obviated) it haviAg 

heeaSmndfiimtthe'^terMhunimgiaagmteri^ aam^ 

pnhendkhgmsenfmodB^ 

4og$f^ and oonaeqnently comprehending^ <* shotting wUh 
fowlmg-fieoea^ a% nmo praciu^d in tkia kingdom; and 
-ikai taf per^n emn now kiU game with dogs mnd fimHng^ 
piaeea, who ha$ not a pkmghgaie of land in horkago.*^ 
. It 18 aha worthy of remark, that a qualified p^raeu is not 
entitled to faont within the uHieeed grounds of another, in 
tecma of the act 1565, e. 51« ratified by lOBBrC 90* nor 
even in the open or waste gxoands of aAother, witfaoot hts 
•ooaaent $ and^ therefore, that they most be coosidened and 
ptanished like any other tsespasser upon propmty* It makes 
no diffiNsenee whether the trespass be committed in the 
aeaachmg for the game, or in fi>llowiiq^ it when started on 
the trespasser's own ground. Marquis of Tweeddale e. 
HttghBakymple, &c. 8d Marob, 1778) and Earl of Brea- 
dalbnne v. Livingstone, 16th Jane, 1790, affimed on ap- 
peal, 18th April, 1791 « But n tenant cannot prevent his 
lan^zd, or those who have his permission, from knatimgar 
fowling upon his farm^ although, if the tenant diduld Mw- 
tain any adnal loss thereby, he will be entitled to sc)iatfn- 
tion Cmhb the proprietor; nd it seenntd to be thO: opinion 
of the oMnrt, that the tenant ooukl prevent any penon frrnn 
entering fiiUs wUck were sown, and partpamd iat a t$hmt 
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fiopi th0 dbuBiBt ip wieli ««m IMig m evident and 6«* 
sidmUt. 

li may te obssrvied that tlMva arifes a wide diatioDllDci 
b^twett the qoalififcatiaQ and tha penaisfliaii.. Aldumgh a 
q^ali^ person hnnta om, mj laads^ witbeat die <miseai0f 
the proprietary be doee aat iiiear any of thiD statotdry pea.- 
aitiefl for the pieaervatim e£ the game ^ herbeoigoiiljr Uahle 
ia^ an aetim ef tMBfUM i bat aa anqaali&Ml fucmm vi aulN 
jeqt to both. 

The. mxt slat* ITOT, cu 1S» afio: ecna xeatneti w ngik- 
latieo^ ia v^tazd to the aeaeoii f Qt kiUiiig fl^^ 
aefling thmt mo^ alte]:ed^ provide^ ** that no eemnaoB 
Cowlers," (miqiiaUfied persoaa) <' shall pcesmneL to bant oai 
my gvoasda vkhoBi a aahsoaihed wanrant fireni the ptoprie^ 
toiai af the iaid ground^ under the penally foxcaaidy." 
^^20 Soota^ iQH$8 q9wii$9^^^ beskks fwfeitiiig theic daga, 
gans and nets^ to the appvebendera or diaco?eieni*." And if 
any commoo fowlen <' shall be fbnadin any place with gims 
or netSy baviiig no license from any aohlemaaor beatOTy 
1/keg^h4Mhe8entabfO€uLu9r0oruUai. And that no fowlers 
(sigttfying a qualified person^) oc any other person whatse* 
ever, shall come withia any heritor'ft ground^ withont license 
asked and given by the herit«p^ with setting dogs and neti^ 
Car killing fowls by nets.*^ In the. last case then&iane 
penalty annexed to the prohibiticHiy and the person, saofffindr 
ing is only liable, in the lymseqiieQcea of. trespass, and for 
damages. In the foamer case, it does not. appear that the 
forfejAore of the oflfeadeofs dogSy. gons, and nets, has.ever 
been legally oDfioorc^, noc any offiendar seui abroad cm a 
recTtrii ; and in a^ case, Gacegory e. Wemyss, 2Sd Jaattary, 
174S» where the propfieU>r had seized the gaa of aaaiw- 
qnaUAed peraoa bremt mamh ^ Coaat fiMod that hcrbad 
aoted ttnwancantahly in doing so^ and ordained him. to sestose 
it in, aa good aatate as when he toek.it ;, bat it wa« allowed 
that the propiietor spugbt have aecoTOxed the £scf«it of the 
gpoSfi if^^ 4q« bj( Qi pnopea action, at law -^ ia tbe.saai^ 
XMWUr ais the. pacaimry paaaltyi It was frooiLt a miscitt- 
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ception oF this sort, that the Earl of Eglinton lost his life 
in a rencounter with Mango Campbell on 34th' October, 
1769 ; and Campbell was found guilty of murder npon the 
princi{de^ that it is felony to kill in defence of a fowling 
piece, one who attempts to seize it, not from any felonious 
intention, but from a. mistaken notion that he has right to 
do ao. This statute *^ appoinU and ordavna allsherifis 
of shires, Stewarts of stewartries, justices of jpeace, inai^ 
ters of the game, bailies of buighs or regalities, to put the 
Bame in due execution, under the penalty of £100 Scots/^ 

The next statute which merits attention, and T^hich now 
Constitutes the existing law on this subject, is 13 Geo. III. 
c. A4, whereby it is provided, ^ 3. '^ that every person 
whatsoever not qualified to kill game in Scotland^ who shall 
have in his or her custody, or carry, at any time of the year, 
upon any pretence whatsoever^ any hares, partridges,* phea- 
sants, muirfowl, termagans, heatfafowl, snipes, or quails, 
without the leave or order of a person qualified to kill game 
in Scotland^ for carrying such hares, or other game, or for 
having the same in his or her custody, shall, for the first 
ofience, forfeit and pay the sum of twenty shillings Ster- 
ling ; and for the second, and every other subsequent offence, 
the 'sum of forty shillings Sterling. And in case of not 
paying the sum decreed, within the space of ten days afler 
conviction by a final judgment, shall suffer imprisonment 
for six weeks for the first offence, and for three months for 
the second, and every other subsequent offence." • 

In exposition of this act, it may be observed, that it is 
not necessary to the conviction of an unqualified person that 
he has killed the game which he may have in his' posses- 
sion. Nevertheless, the game which he may have taken in 
breach of the law, makes no part of the forfeiture, but ini»' 
mediately becomes his own exclusive property ; and the 
unqualified person must hvLve been judicially convicted of 
a ^^firat offence,^'* before he can be prosecuted for the pen- 
shy consequent on a second. It is also a consequence of 
the statute, that even licenses from qualified persons to 
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otji^rsy suelr $» ylatnejrs^ 'poultry meo« &c. will not protect 
them from the penalties thereby imposed^ unless they shall 
also receive from the qualified persons the game which they . 
use. It is, too^ a settled point, that an unqualified person^ 
w:ho shall hunt and kill game, and have the aaqie in his| 
possession, without, the permission of a qualified peiBon to^ 
bunt upon his estate, or Ius;leaye or order to have game in 
bis custody,; may be prosecuted in one action for the pen** 
alties of the acts 1681. c. 36, and 13 Geo. III. c. 54; 
besides for damages to the party upon whose lands he has 
hunted without leave. , 

It may further be noticed, that ^he annjaal. mutiny act 
contains a special and rigorous provision a& to officers and 
soldiers killing g^me, ^S^c. in or pear to the place where they, 
are quartered in these terms : *^ That if any officer or sol- 
dier shall, without leave of the Lord of the Manor, under 
his hand and seal first, had and obtained, take, kill, or des- 
troy any hare, coney, pheasant, partridge, pigeon, or any 
other sort of fowls, poultry, or fish, or his Itfojesty's game, 
within the united kingdom of GretU Britain and Ireland, 
and upon complaint thereof shall be, upon oa^th of one or 
more credible witness, or witnesses, convicted before any 
justice, or justices of the peace, who are hereby empowered 
and authorised to hear and determine the same, every, 
officer so offiBoding shall for every such ofience forfeit the 
sum of £5, to be distributed among the poor of the place 
where such offence shall be conounitted ; and evisry officer 
commanding in chief upon the place,; for every such offbnce 
committed by any soldier under his.commanc^ shall forfeit 
the sum of twenty shillings, to be paid and distributed in 
manner foresaid ; and if upon conviction made by the jus* 
tices of the peace, and demand thereof also made by the 
constables or overseer^ of the poor, such officer shall refuse 
or neglect, and not within two days pay the said respective 
penalties, such officer so refusing or neglecting shall forftiit, 
and is hereby declared to have forfeited, his commission, 
which is hereby declared to be null and void.V 
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no legal qmlifiefttioii^ thut <if f^xea, iMMlgers, and otheir 
beaata of prey^ not for the sake of amnsement^ bat for tke 
porpoee of rxtUity, as to wUdi a eoniiderabie distincftibii 
has been made. In the former case no one is entitled td 
enter tlie property of another in porsait oFa fiui^any moM 
tban in that of a hare or partridge^ Bf arqnis cf Tweeddale 
e. Hngh Dalrymple, Sd Msrch, 1778 ; bnt in the latter^ 
it has been foond lawful to seaM^h for, and persne ftees 
through the open or inclosed gronnds of any penon, with-* 
out bis cMisent, or even against his wiU^ as in the pnrsnit 
of a thief, or a mad dog, Cdquhoon i^« Bnchanan and Co. 
August, 1786 ; the banters no doabt being liable for any 
actual damage done to any oae^ property. 



Cfihe Omrie Cer^eaie. 

Notwithstanding of a legal ^nalificatien, or the permission 
of a qualified person, the sportsman is prevented from avail** 
ing himself of his privilege by various acts of his late Ma- 
jesty Geo, III. unless upon payment of a pretty heavy tax, 
augmented by Si Geo. III. c. 93. to £3, ISs. 6d. The 
duty is exigible from every person ^ who shall use any dog, 
gun, net, or odier engine, fioor the purpose of taking or kilU 
ing any game whatever, or any woodcock, snipe, quail, or 
hindhail, or any corner, in any part of Great Britain $*' 
but wider two exceptiMis ; 1. << The taking of woodcocks 
and snipes widi nets or spring^ ;" and 2. The taking or 
destroying of conies in warreais, or in any enclosed groimd 
whatever, or by any person in lands in his or her occnpa*^ 
tion, either by himself, or herself, or by his or her directiod 
or command, 48 Geo. III. e. 55, 52 Geo. III. c. 9S. 

The duty is payable to the c<^ector of the cess for thf^ 
district, who is required to giver a receipt for the same on 
payment of one shilling for his trouble ; and this receipt is 
delivered to the clerk of the eofltatt i ^ i oDers ^ or where there 
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•d to giTO in emduag^ for the auae^ a oertaficate graiUf 
ia the fonn diimted by the 9ioi. 

Jijikj peKton iBfty grant a depitation to his own servant^ 
or. to tbemrvant of any othw ffO^om, aa gameJueper iqpan 
Ua lands, or.oatafcoi ai»d if tho mastaoc^ in xmpeot of sodi 
aorrant^ has boan ehaiiftd vdth tho dnty giantod OD serv^ 
only £h 6^ is payable for snph game-keeper'a certificate ; 
bat if the ninster i9 not chaxged with the servant's doty^ oa 
acooopt of soph servant, then the som paynble for the eer* 
tifieate, is ^3^ 13s. 6d. 

These certificates become vpid, on jreveeation of the do* 
pHtajtion.; bat a new depotation nay be granted to ano- 
ther game-keeper foir the nsmajnder of the year^ and which 
falls to be indorsed^ &o« by the proper officer^ duty free. 
These ipertificatea^ howevier» are no prolection tc an unqua^ 
lified person against the provisions of theelatntesbefove re- 
hetrsedj wk Ui a gamo-keeper beyond the bounds of his 
dq[Hitatiaii. They 9nst» if se^nixed, be exhibited to ai^' 
asoesaoir or ciilleotor^ crnnwassiongr, inspector, or surveyor 
of taxes, acting for thei eennty or district,, or to any peraon 
duly assessed to the game duty, or the owner or occupier of 
the lands whejie ai^ penon shall be found i all of whiMn 
are at liberty to take a copy of them, and if no certifi«^ate 
^ produced, they are entitled to demand the person's name 
and place of lesidence^ he beii^ subject to a penalty of 
£90 Sterlings &r refusal in either respect, or prodncii^ n 
false crJCtificftte> or giving % fictitious name, and any pemon 
using jmy dog^ gion^ net, or other engine, for killing game, 
without taking oat a» certificate, is liable in the like penalty 
of £^ Sterling oyeir and above the. doty ; only this duty 
is not erigjjhl^ fqr i^iely ^^ aidk^ and aaBisting in the coub^ 
pany or praseiiof, a^d for the use of another person, whn 
shall have dj^y. obtaiped a certificate in his own right, and 
whoy by virtue of such certificate, shall then and there use 
h|s own dcys, gun»» net, or other engine," These penalties 
are recoverable in the mode prescribed by 43 Geo, III. c* 
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-Mtiniftls, ftlAmgti \he rfnMmadks ^opotibe 'tke MMpn:. of 
ttaie-htinting to be Aom 90th Septembw to 87tk Fdbnnvjr* 
'Again^ the ancient statiitei agaiiiist slntotimg them aoe now 
-ebttdletey and expressly repealed «b to harea^ by 48 Qeo* III. 
'e. 94. flo that it ie now as lawfol ta ibaot a.haie as a pMv 
l9Pii^9 or any crfeh^p apedea of fttiie. 



Of Buying and SeKng Game ; and Chse T^inew 



The act of 13 Geo. III. c. 54. also ipoTOles, $ 1. ^ That 
every person who shall wiUUlly take, kill, destsoy, catty, 
sell, buy, or have in his or her possession, or use, any muir- 
fowl or tarmargan, between 10th December and 12th Au- 
gust in any year ; or any beath«-fbwl, between the 10th 
December and the 20th August in any year ; or any par- 
tridge, between the Ist {'ebmary-andlst September iii any 
year ;*' (it does not appear, however, that the penalty Ibr 
taking, &c. partridges in close time is exigible, or can be 
inade effectual in Scotland ;) ^ or any pheasant^ between 
fhe 1st February and Ist October iif any year ; shall, for 
etery bird so taken, killed, destroyed, earned, sold, bought, 
jbund, or used, forfeit and pay the snm <^ £& Sterling, 
And in case of not paying the sum decreed within the spaoe 
of ten days after conviction by a final sentence, shall sofibr 
hnprisonment fbr two months for each £S Stei^ling these* 

Those enactments, as to close time, apply to qilaUfied ae 
well as unqualified persons ; but the latter would also^ in 
tliis case, incur the penalty imposed by the 3d seet. dT the 
statute, for having had game in his posseBsi<»i without the 
leave or order of a qualified persto, beaidea the p^iaKy of 
the act 1621, for faaving'hanted without theafe«attaary<qua- 
lification or permission. 

Further, 'upon' the subject of moirbvm, this is also regu- 
late^ by 13'Geo. III. c. 64. § 4. << That eveiy person whe 
shah mdke miiirbum, or set fire to any heath or muir jn 
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8f!oikmd, fr^m the 11th April to tbd Ist Novemhor Ui wy 
year, shall forfeit and pay the sum of forty sbUU^gs Ster« 
liiig for the first ofience, £5 tor the seeond, and £JQ for 
the thitdj and eiFery other aahDeqaent oiBuiee. And in et$^ 
of not paying the som decreed^ within the space of ten days 
after conviction by a final judgment, shall suffer imprison-* 
ment for six weeks fbr the first offence, two months for the 
secojpd, a;id three months for the third, and every other sub- 
sequent oflbnce.^ 

And by sect* 5. '' That the tenant, possessor^ or occupier 
of the ground upon which such muirbum shall be made or 
discovered within the forbidden time aforesaid, shall be 
deemed and taken to be guilty of the offence, and shall be 
liable to the several penalties aforesaid, unless such tenant, 
possessor, or occupier, shall prove to the satisfiu^tion of the 
court, before which he or she shall be prosecuted, that such 
fire was communicated from some neighbouring groundi or 
was raised upon his or her ground by some other person not 
in his or her service or family.** 

But by sect. 6. it is enacted, " That every proprietor of 
high and wet n^uir lands, the heath upon which frequently 
cannot be burnt so early as the 1 1th Jpnt, ii^7> when such 
land^ are in his own occupation, bum the heath upon the 
same, at any time between th^ 11 th and 85th April in any 
year, without incurring any of the penalties before men«- 
tioned ; and when such lands are let, the proprietor, or his 
commissioner or factor, may, by a writing under his or their 
hands, authorise bis tenant or tenants in such lands, to bum 
the heath thereon^ at any time between the 11th and 2Sth 
April in any year, without incurring any of the penalties 
before mentioned." 

And by sect. 7- ** That the writing authorising such 
burning, when the lands are in the occupation of a tenant, 
shall, previous to such burning, be recorded in the sheriff*or 
sttswart court books of the county or stewartry within which 
the lands are^ and which the sheriflTor Stewart clerk of such 
county or stewartry is hereby ordered and directed to do, 

u 2 
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upon receiving payment of the fees usaally paid for record- 
ing such writings.'^ 

It has been found, that these enactments extend to the 
Highlands^ as much as to the other parts of Scotland. 



Of the Prosecutor. 

By the said stat* of 13 Greo. III. it is provided, <^ That 
all prosecations for offences against this act, shall be car- 
xied on, either at the instance of the fiscal of the court, in 
which the prosecution is brought, or of any other person, 
who shall inform or complain.'' And it has been found that, 
upder this act, prosecutions may be carried on by the agent 
of an association for the preservation of the game, even al- 
though the expense was defrayed by them, Gray v. Bonar, 
23d January, 1816, Court of Justiciary. In all prosecu- 
tions upon this Stat., particularly at the instance of a com- 
mon informer, the above clause of the act ought to be nar- 
rated in the libel or complaint, as well as that which directs 
the application of the penalties. 

Again as to the penalties of the acts 1621 and 1707, they 
contain no prescription upon this bead, or as to the time 
within which the action is to be brought; but the title of the 
procurator-fiscal to do so is homologated in practice. And 
Mr. Hutcheson, (justice of the peace, vol. ii. p. 590,) is of 
opinion that a common informer may also prosecute for the 
penalties of these statutes, by virtue of the acts 8 Geo. I. c. 
19. and 26 Geo. II. c. 2. provided that all prosecutions are 
brought before the end of the second term (in England), after 
the offence committed, or as a corresponding limitation 
within six months in Scotland ; and that no offender shall 
be prosecuted for the same offence both ways ; and in case 
of a second prosecution, he who is doubly prosecuted may 
plead in his defence the former prosecution pending, or the 
conviction or judgment thereupon. . 

But it is thought any- person may. prosecute for the for- 
feiture of the offender's doga^ gtms^ and nets, imposed by 
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17079 c. 13^ being the apprehender or discaoerery as tbe 
forfeitiire goes entirely to him. 



Cfthe Courts' in which the penaUiea are recoverable. 

Neither does the wet 1081 contain any provision in this 
respect, bat it is nniversally allowed, that these penalties 
are recoverable, either before the justices of the peace, or 
in the sheriff courts. And the act 1707, appdints ** all 
sheriffs of shires, Stewarts of stewartries, justices of peace, 
masters of the game, bailies of burghs, or regalities, to put 
the same in due execution, under the penalty of ^£100- 
Scots.** 

And by 13 Geo. III. c. 54. $ a it is enacted, '< That all 
offences against this act, shall and may be inquired into and 
determined, either by the oath or oaths of one or more ere- ^ 
dible witness or witnesses, or by the confessim or oaths of 
the parties accused, before any two or more of his Majes- 
ty's justices of the peace, or before the sheriff or Stewart: 
depute, or substitute, of the county where the offence shall 
be committed, or where the offender shall be found ;*' but 
$ 14. '' That no penalty or forfeiture in this act shall be 
recovered, unless the fm>3ecution for recovering thereof shall* 
be commenced within six months after the ofience com- 
mitted." 



Of the Proof required^ 

The acts 1621 and 1707, are also silent upon this poii^t^ 
but from a decision, procurator-fiscal of £dinbuxgh o. 
David Wilson^ 27th Jupe, 1787, it is considered competent 
to prove the compliant: by the oath of the accused, unless 
the rigorous provision of 1707, that ^^ they^''(the offe^iders) 
^* $haUbe sent abroad as recruits*^ is insisted on; and such 

o3 
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oftlby is of courriB sapetwoM hj conftssiMi^ otf the teiti»> 
mony of one or more credible wltneis or witnMoes. 

And by 13 Geo. III. it is provided^ «« That all oflfraces 
against this act shall and may be inquired into, and deter- 
mined either by the oath or oaths of one or aoro credible 
witness, or witnesses, or by the confession or oaths of the 
parties aocQsed." And the cofilt have aibcoRLing^y foond, 
that the oath of the adcnsed, under tUs stat. is agDodaaaa 
of proof, HutsoD «* Gtendimiiiig'aQd Brydon, NoTenberj 
1010* And this ntferenoe to oith was likewise foand com* 
potent in an aotioin upon the BHtish statutes^ regaidiiig the 
game-certificate, when the penalty Is sued to 1>y a oivil 
M^ion before the Court of 8es8i<Mi| Solicitor of Stamps v, 
Wilkie, and others, Jane, 1797. However, it does not ap- 
pear that a reference to oath is competent under the sta- 
tuteSf for recoTeting the penalty for killing partridges durw 
ing close time^ the att of 8 Geo. Uh c. 10, § 4. zufeixed 
to in 30 Geo^ III. c. 34, providing moielyi '* That if any 
person or persons shall tnmsgvess tbiA aot^ and skaU be law>* 
fiiUy oonnctod thereof^ bg iheocM of oM or more credible 
fbitneee or toiMssses,*' every such perssni or personsf shall 
fivfeit and pay the sum of L.5 Sterling. 

Whan competent witnessed are adduced in support of the 
<iliatge^ there is no necessity for a referenee to the oath of 
the accused i but it does not appear that the informer can 
be held as a credibte witness, or that his evidence is admis* 
^sible, as he participates in the penalty upon conviction. 
Accordingly, in a fishing question, which was brought by 
appeal before the olit^it Mntt at Jedburgh in 1816, it %vas 
found, that the water bailie, to whom half the penalt}' be- 
hlUj^ed, WAS nut a eompetent ilritti^to ; and for the same rea- 
son, the evidend^ ol a membei^ of an aiisociation for the pre^ 
iMiryaiiokk of tht gttttt^, W6u)d hbt be adttiMiUl^ ill any ease 
Ithtth t«ras tarried oh fbr tdeii* behoof; iuid at thttir joint 
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Ofth^ RMmrf ctfld Appliaatkfn of the PMaiHes. 

As the Scstch acts do not cootain any directions as to 
tiie recovery of penalties after conviction, the decrees of 
the jndges before whom proseotitions are foroaght, must be 
made effectual agreeably to the ordinary regalations and 
piaotiee of their respective coorts ; but special instriietions 
iofe fjirm bat the British stdt. tif 13 Geo.^ ttt. which pro. 
fides, *' That If any person convicted of any of tb6 
eiinaces againsl this act, shall not pay tfa^ pebalty ot forfeit 
tore decreed against hini,or her, wit hlfl the space of ten dtiys 
fkMl and after a final judgment of contictiofi, it shall and 
may be lawfiil for the justices of the peace, sheriff, or stew- 
att^pnte^ nt subetitilte, befe^ whom the information, com- 
plaint, or ftctien may have been brought, apon the appUca- 
tica of the prosecutor, to giant wan^nts for levying the 
penalties or finfeitnies, by immediate distress and sale of 
the offender's goods and moveables^ together with the costs 
And charges attending the levying thereof, returning the 
overplus, if any be, to the owner ; or to grant warrant fo^ 
committing the offender to the common goal of the county, 
fer the time specified in this act, as satisfaction for the pen- 
alty, or forfeiture incurred, or until payment." And <^ in 
case a wammt for levying the penalty by distress and sale 
of the oflfender's goods and moveables^ shall be first applied 
for and obtained, and that the penalty or forfeiture shall not 
be recovered in consequence thereof, it shall and may be 
lawful for the justices of peace, sheriff, or stewart-depute^ 
er substitute, who granted the warrant for levying the pen- 
alty or forfeiture by distress and sale of the o&nder's goods 
and moveables, upon its being certified to him or them by 
the officer employed in executing the warrant, either that 
he has been able to recover no part of the penalty or for- 
feiture, or that a certain part, to be certified by Mm, still 
remains unrecovered, to grant warrant ^< for conunitting the 
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oflfender to the common jail of the comity for Che time spe. 
cified in this act, as satisfaction for the penalty or forfeiture 
iacarred^ or until complete payinent shall be^miMle of the 
peiuilty or forfeiture incurred and decreed/' 



Application of 

The act 1621 allots one half to his Majesty and the.other 
to the informer ; and by 1707^ one moiety goes to the disr 
coverer and the other is at the disposal of the .judge.; and 
the forfeiture of the offender's dogs, guns and nets^ '^ totjlie 
apprehenders or discoverers/' 

By 13 Geo. III. ** one moiety of the penalties or forr 
feitures shall be paid to the prosecutor, and the other to the 
use of the poor of the parish, or to the repairing of the 
high roads within the parish where the offence shall be com- 
mitted, as the justices of the peace, or the sheriff or steward 
depute or substitute shall direct, beforfp whom the offender 
shall be convicted." 

And by the 2 and 39 Geo. III. the penalty for killing 
partridges in close time <^ shall be given to the person or 
persons who shall inform, or'sue for the same ;" .but, as al- 
ready noticed, this does not appear to be recoverable in 
Scotland. 



Of the Appeal, 

The acts 1621 and 1707 are also silent upon this sub- 
ject ; but there can be no doubt of the competency of an 
appeal to a quarter session court of the justices i — ^and in 
this case, as well as when the decree has been pronounced 
by the sheriff or steward-depute, or substitute, an appeal 
may also be taken to the circuit Court of Justiciaiy, or to 
the Court of Session. 
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The 13 Geo. UI. specially^ provides for an appeal 
agasDst any decree or sentence following upon it, to the 
next circuit Court of Justiciary, or ^prhere there is none, 
to the Cpurt of Justiciary at Edinburgh, to be taken and 
entered in open court, at pronoonciQg the decree, or at any 
time within ten days thereafter (caution being always found 
for the contents of the decree and costs :) and serving the 
.prosecutor or his procurator with a duplicate of the appeal 
at least £fte^ days before the holding of the court. And 
it has been fipund that this right is inherent in the prosecu7 
tor as well as the defender — Gray v* Bonar, 23d January, 
1816, Court of Justiciary : and it is competent also to ap- 
peal to the Court of Session. 

The only other statutory enactments falling to be noticed 
are, 57 Geo. III. c. 90. and 58. Geo. III. c. 75. Sy the 
fiist, persons entering any forest, chase, close, or other open 
or inclosed ground, with the intent to take or kill game, or 
rabSits, or to assist therein, or who shall be found at night 
between the hours of six evening and seven morning from Ist 
October to 1st February ; between seven evening and five 
morning from Ist^February to Ist April ; and between nine 
evening and foui* morning for the remainder of the year, 
with any fire arms or other . offensive weapon, net, or other 
engine, shall be adjudged guilty of & misdemeanouTi and 
sentenced to transportation for seven years ; or receive such 
other punishment applicable to a misdemeanour as the 
court in its discretion may adjudge. — Such oflenders being 
apprehended by the owners of said grounds, their servants 
or others, to be carried forthwith before a justice of peace $ 
or in case such offenders are not apprehended, any justice 
upon information on oath of a credible witness, to issue his 
warrant for their apprehension ; and upon being satisfied on 
the oath of a credible witness or witnesses of the guilt of 
the persons charged, the justice may admit them tq bail, 
and in default thejpeof, commit them to the county. goal un- 
til dealt with according to law. . 

By the 8d of these statutes, '^ any person or persons what- 
soever, whether qualified or not to kill game, who shall buy 



My k&re, ph^asaiit, partridge^ mo6r-»heftdi gmie, or gMoae, 
Bbidl forfeit And pay the dum of ^S Steding, upon tmit- 
vlctiM before any jvstice of tike peace, or magitftrate of tbe 
place, upon the oath of a credible witneas, one fatdf to the 
infbrmer, and the other to the poor of the pttiah i%heii& the 
oSteee was comtnitted, to be levied by dhtre»» aikd aale 
akme, p rovided the conYictioti is made mthin «h: ealeadar 
mouthB after soeh oftuce is committed. And for the bet^ 
ttft diflcorering of persons baying or selling of game, any 
informant, who may have transgressed against any of the 
•tatntes now in force, -shall be discharged of all pains, for- 
feitnres, and penalties incurred by him, upon cooTietton of 
the person informed upon, and shall receive the same adi- 
>rantages and benefit as any other informer, while the pe» 
nalties under this act may be sued for to the sole nse of the 
prosecutor. 



No. IV. 



ABSTRACT OF A BILL 

F^ the better RegtUaHng of the fhrme tfPteoe$8 in ^e 

Courts of Law in Scoftland. 

In regard to the Court of Admiralty, the Commissary 
Court, and the several sheriff and burgh courts, that the 
forms of proceeding in the preparation of causes which bav6 
been before directed relative to causes in the Court of Ses- 
sion, shall be followed as closely as may be done consistent, 
ly with the peculiar nature of those several jurisdictions, 
and with the state of those courts in respect to the skifl 
and legal knowledge of the procurators who attend and 
practise therein : Therefore, and in order to establish nni- 
formity in the modes of proceeding in the said couits, and 
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fidow out tke spixit of tlie psemot aet^ in so far u ifaat 
mUf be doA» ecMiiaisteaAlj with local cixoumstaocfB, he it 
Mtteted^ thai the jttdget of the Coint of Ses&ion and Jurjr 
Cottrt, a« bartia aftenvmrds empoweftd^ shall, and thejr 
aie hereby xe^uited to aiake doe iaqitixy^ asxl th«reiipo& to 
fis^ bj act of BedeYunt, such itgoktiooB to be obtemd su 
the pxaetioe of the abeve conrts, as may beat be caknlated 
to gite cdeet to tfa» acty add to forwaid the object heieiii 
prepoeed« 

That in ftll oanses sot exceeding in valnethemimof iP18 
Staiingy the sentences of the Judge Adairaly or of the 
sfaexiff^depote, shall be final and cooclusite, and not subject 
to xeriew by .advocation^ suspension^ reduction, appeal to 
the ^onrt of Jnstioiai'y, or othet fonn of process what8»4 
ever, ekoept by lednctlon t>o the ground of alleged camip«» 
tion» any law or statute to the contrary notwithstanding $ 
and from and after the llth day of May nett, it shall bo 
competent to bring ail sentences of burgh courts ii^ causea 
to the extent aforesaad, under review of the Circuit Court 
of Justiciary, or of the Lord Ordinary en the Bills ; and 
die said Cirouit Court of Justiciary, (ur the said Lord Or>^ 
diMry on the Bilb, shall, in case of such appeal being made^ 
have the same powers which are at present vested in judges 
on the circuit in appeals in civil causes ; and the judgment 
of the Circuit Court, or of the Lewd Ordinary on the Bills, 
pfoaounced upon such appeals, shall be final and conclu- 
«ive, not subject to review or appeal. 

That when^ in cunses ccNiunen<>Ml in any of the said courts, 
matter of feet shall be disputed, and a proof shaU be al«. 
lewed and taken according to the present pinctice, the 
Court of Session shall, in reviewing the judgment pnocced^ 
hag on ouch pKOof> distmctly specify in their interlocutor 
the septal foots material to the case, which they find to be 
ettabHUbed by the ptoof, and cl^rly express how &r their 
je d gtK fll: preeecds on the matter of fact so found, or on 
matter of law, «nd the several pomts of kw which rhey 
to decide ; and the judgment on the cause thus i«Oi> 
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nouoced shall be subject to appeal to the Hoiise. of Lodb,. 
in so far onljr as the same depends on, or is affected by mat-* 
ter of law, but shall, in so far as relates to the facts, be held 
to have the force and eflfect of a special verdict of a jury, 
finally and conclusively fixing the several facts specified in 
the interlocutor ; provided, however, that the Gmrt of Se8~. 
sion shall, in viewing the sentences of inferior judges, have 
power to send to the Jury Court such issue or issues to be. 
tried by jury, as to them shall seem necessary for asces^^ 
taining facts .which may not have been proved to their sa^ 
tisfaction by the evidence already taken, or which may 
have been omitted in the cause, the verdict to be returned 
to the Court of Session, to assist that court in the deter- 
mination of the cause ; and the said Court shall . also haVe 
power to remit the whole cause for trial to the Jury Court ^ 
and in neither of these cases shall it be necessary to have 
the consent, of the parties to the cancelling of the deposit 
tions alieady taken in the cause before proceeding to jury 
trial, but the Court of Session shall have power to give sunk 
directions, with regard to the proof already taken, or wiik 
regard to any part or parts thereof, as to them shall seem 
just ; to which effect, the provision in the act of the 69tfa 
year of his late Majesty, in so far as the consent of the par- 
ties to the cancelling of the depositions already taken is 
thereby required, shall be, and the same is hereby repeall- 
ed : And further, the Court of Session shall have power to 
remit the cause, with instructions, to the inferior court to 
be determined, if that course shall appear to them the most 
just and expedient in the circumstances of the case ; but it 
is expressly provided and declared, that in all cases ofigiii- 
ating in the inferior courts, in which the matter is in value 
above <£40, as soon as an order or int^locutor allowing a 
proof has been pronounced in the inferior courts, (unless.it 
be an interlocutor allowii^g a proof to lie in r^entie, or 
granting diligence for the recovery and production of pa- 
pers,) it shall be competent to either of the parties who 
juay be dissatisfied with such order for piHiofy or who m»y 
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coacdve that the eaase ought to be tried by jury, to re* 
move the process into the Court of Session by bill of advo- 
eation, which shall be passed at once without discussion and 
without caution ; and in case Uo such bill of advocation shall 
be presented, and the parties shall proceed to proof under 
the interlocutor of the inferior court, they shall be deemed 
and held to have waived their right to appeal to the House 
of Lords, against any judgment which may thereafter be 
pronoiinGed by the Cgiirt of Session, in so far as by such 
jodgment the several facts established by the proof shall be 
fbond or declared. 

That bills of advocation, complaining of final judgments 
of sheriffs and other inferior judges, shall contain a recital 
of the summons or petition by which the action may have 
commenced in the inferior court, and of the defences or an- 
swerii, (if such there be,) with the interlocutors pronounc- 
ed, or such of them as the party shall complain of, and 
withont any other narration and without argument, and 
•neh bills of advocation shall at once be passed by the Lord 
Ordinary on the Bills, on caution being found to make pay- 
ment of the expenses incnrred in the inferior court, and also 
such expenses as may be incurred in the Court of Session^ 
or on juratory caution for such expenses, in cases where 
sneh caution is by the present practice held sufficient. 

That in all advocations of interlocutors pronounced by 
sheriffs' or stewards, or by the Judge Admiral or Commis- 
sary Conrt, the cause shall, on the letters of advocation 
being expede, at once be reported by the Lord Ordinary 
on the bills to tlie Loner House for judgment, without or- 
dering cases, with power to the court, if they see cause, to 
remit the process to the Lord Ordinary on the Bills, to be 
1^ him further prepared for decision in the Outer House ; 
and it shall be competent to the inferior judge to regulate 
in the meantime, on the application of either party, all 
matters regarding interim possession, having due regard to 
the manner in which the mutual interests of the parties 
ntBf be affected in the final adjustment and decision of the 
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efttttt ; and aoch ifderim order nkM Mi bd sobjaei !• w» 
view ; reserving to the Ooart of S«nLOii» or l4Qrd OrduMMTf 
on iltm Bills, fttU powers durixig tlie oonrso of dkcospmi of 
the oMise in tiie said eourty to g^ve aaeh fm^hfr osdot^ 
and directions in respect to interim posaeasim as jsatioe 
mny require. 

Tlist after final judgment in any inferior oonrt, esccfA 
in the case cf a decree of removing or ejoedoi^ tba sis&Ge 
of fifteen days in the ordinary ease^ siid thirty days in 
causes before the courts of Orkney and Shetlaad, sfaail be 
allowed to the party dissatisfied with the judgment, %vifehiii 
which to apply by bill of advocaAiioai to the Court of S^. 
sion, before extract and exeoutioB shall be competeoi ; bqli 
on the elapse of the foresaid teems respoctirely, tf qo 
bill of advocation shall have been intimated to thjs olei?k^' 
whose duty it is to extract the decree, he may give 
ont the extract on the application of the other party ^ 
reserving however, to the party dissatisfied, power to pxe^ 
sent a bill of advocation at any time bcsfore the decree has 
b^b actually extracted and delivered to the party; and 
when decree has passed in absence in any infecibr coort^ 
or in the Court of AdmiiaUy or JSommissary Court, nai 
has been extracted, it shaU he competent to apply to the 
court in which such decree was pronounced> to have the 
decree recalled ; and on consignatioo in the hands of the 
clerk of the court of the expense inclined, the said couia 
shall have power to stop execution, and repone the defeiKr 
der, and revive the action, aa if deeree had Dot been ex» 
tracted ; and in like manner, wben, from innocent mistake, 
indisposition, or unavoidable absence, judgment pronouneed 
by any of the said judges shall liave been allowed to be* 
come final, it shall be c<Mnpetent to either party to apply 
fbr radb:«ss to th^ ooort by whomtbe judgment vrs posi* 
nounced; and on cause shewn, and paytneot of jBueh ex* 
pense as shall be held just and |:eaaonable^ smdi ooifft shall 
liave power to repone the party ao above. 

That when any judgment 0ball bo pronouBoed by an ififis-' 
rior court, ordaining a tenant to remove from the possessionof 
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laiidi cf himm^, or gmikiiig momiit to «jeet Um thevefieMi, 
the tenant shall not be entitled to apply aa above, hy bUl 
«f advocation to be passed at once, but oidy by maans of 
anapension as heieiaafteir vegulated. 

• That whereas under the ad passed in the fiOth year of 
Us late Majesty, biik of advoeation are admitted agabst 
interloGBtory judgmeirts in certain cases : That when such 
bills of advocation shall be passed, it shall nol be neoeasary 
for the eomplainer to find caution except for expenses, as in 
other cases of advocation above mentioned, and all interlo- 
cutors by the Lord Ordinary on the Bills, passing or reftuk- 
uig such bills of advocation, shall be final and oonolosive. 

• That in all eases without distinction, the Lord Ordinary 
en the bills may pass bills of suspension, without requiring 
the concurrence of the Inner House during Session, or of 
two or more Ordinaries during vacation ; and in exercising 
the right by law competent to complain of any interkontor 
pronounced by the Lord Ordin^y on the bills, the party 
o«nphuning shall proceed, not as at present by reclaiming 
petition, but by presenting a printed note to the Inner 
House, stating the nature of the bill, sedting the inteclocau 
tor, and praying for an alteration tlier4>f ) and upon such 
note being presented, the Inner Honse shall order the conn* 
sel for the parties to be heard, and on hearing them accord** 
ingly, shall either grant or refuse the application, or ap« 
pdbt parties to give in mutual cases on the question ; and 
thereafter the court shall either refuse the application, or 
remit to thtf Lord Ordinary to pass or to refuse the bill, or 
to remit to the inferior judge with iastmetions ; and any 
interlocutor of the court refusing such application, ot of the 
Lord Ordinary on a remit from the court, shall be final and 
ooncluaive ; and when a bill of suspension shall have been 
passed on a remit from the Inner House, or in consequaaee 
of the Lord Ordijiaffy having taken the cause to report to 
file Inner House, - the letteiB ol suspension shall be disensssd 
before a Lord Ordinary of that division, unless remitted e& 
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canHngefUiam to some previoiis pnicess depeDdiii^^ before 
the other division. 

That cautioners in a bill of suspension shall be liable to 
fulfil the obligation in their bond, althongh the letters of 
suspension shall not be expede before the day of citation ap- 
pointed in the deliverance, and also in the case of the 
chauffers obtaining and duly extracting protestation for not 
enrolling, calHng; and insisting. 

' The amendments in the forms of procedure in the Court 
of Session, upon which those in the sheriff courts fall to be 
bottomed are :— 

That in all ordinary actions in the Court of Session, the 
pursuer or pursuers shall, in the summons, set forth, in po- 
sitive terms, the nature, extent, and grounds of the demand 
therein made, and the conclusions which, according to the 
form of the particular action, the said pursuer or pursuers 
shall by the law and practicaof Scotland be entitled to de- 
duce ; and in like manner, the defender or defenders shall, 
in the defences, state every defence, both dilatory and pe- 
remptory, on which he means to rely, and shall in particu- 
lar meet the statement of facts and the conclusions deduced 
from them in thepArsuer's summons, either by denying the 
iacts therein stated, or by admitting the same, and, in an- 
fwi&r, setting forth in positive terms, the facts on which the 
said defender or defenders mean to rely, subjoining a sum- 
mary of the exceptions or defences ili point of law, which 
are to be maintained : 

' That along with the summons and with the defence, the 
parties shall respectively produce the deeds or writings on 
wfaidh they respectively found ; or disclose reciprocally, to 
the best of their knowledge and belief, where such deeds 
are to be found, so that the diligence of the Court may reach 
them: 

That neither Judge shall proceed to give judgm^t in 
iSbe cause, until the respective averments of the parties in 
ftct, and their pleas in matter of law, shall,' as herein after 
directed, be set forth on the record, and the record made up. 
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and authenticated as' complete^ in manner herein after ap- 
pointed: 

That before proeeeding to make np such recocd^ it shall 
be the doty of the Lord Ordinary^ at the first calling of 
the canse before him, to give judgment on the dilatory de- 
fences, with power to xeservecoasideratioB onsueh dilatory 
defences as require probation, until the peremptory defences 
shall be pleaded, and the record adjusted. in the nuumer 
herein after directed ; and if the Xoixl Ordinary shall sus- 
tain the:dilatory defences, or any of them,- to the effect of 
dihnismng the action, he shall at the same time deteomaa 
the matter of expenses or costs $ but if, on the contrary,' 
the Lord Ordinary shair repel, the dilatory defences, the 
cause shall then, with the exception herein after to be men- 
tioned, proceed in its. due course of pseparation, without' 
siny separate interlocutor being pronounced respecting ex- 
penses or costs ; reserving this part of the expense to be 
disposed of along with the rest of the expense or costs m 
the final decision of the cause, and the judgment otxhe 
Lord Ordinary on the dilatory defences shall be fiinal and 
conclusive, unless the . pursuer, where the defiances . haspe 
^een sustained, and the action dismissed, shall, within 
twenty-one days from and after the Lord Ordinary's judgu. 
meht^ apply by a note in manner hereinafter directed; to 
have such judgment reviewed .by the Judges c£ the Inner- 
House, or unless in the case where the Lord Ordinary shall 
have repelled the defences, the defender shall, at the time 
of pronouncing judgment as above, give notice of his in* 
tention to bring the judgment under review; in which case^ 
the liord Ordinary, instead of proceeding with the prepa^ 
ration of the cause, shall forthwith give judgment in favour 
of the pursuer, for the expense of that preliminary discus* 
sion ; and the defender shall then be entitled^ at any time 
within twentyH>ne days from the date of the ihterlocutrxr^ 
to apply, by Note to the Inner-House, for a review of x^ 
Lord Ordinary's judgment ; and if the defender shall ndt 
avail himself of the right, thus to bri^g the judgnmt o£ 
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the liord Os^naxy mider lerieW) he sWl iMI be alltm«d fei^ 
proceed farther in the cause, until he shall have paid to the 
jpursner the expense fcmxi dne as dbove ; and in r^vtewing 
the Lord Ordinary's judgment, and adhering to or altering 
the interlocutor by him pronoonced, the Lmer-House shall 
ako dispose of the matter of expeneos or costs xelatiTO td 
that pzeliminary discusaioD ; and if the interioeutor of the 
Lord Ordinary, repelling the defence, shall be-adhsteA t^ 
an interim decree shall be pitonoanced fiir the costs decete* 
6d for by him^ mth the additional expenses ct costs ih th4 
loneivHouae, if such shall be allowed ; on winoh interim 
decree, eKociitisn may proceed, independently of the uhi* 
mate deoisian of the cause ; and it shall not be competent 
to take an appeal to the House of Lords against the inters 
loontory judgment, where the action is not dismissed, un4 
less ex]ttess leate be given by the Court ; reserving the e& 
feet of the defencei, if an appeal should afterwards be taken 
in the cause, when finally decided : 

That where no dilatory defences shall have been stated^ 
or in case they have been finally repelled, the Lord Ordi* 
nary shall proceed to examine into the correctness and roi* 
levancy of the summons, and of the peremptory defences $ 
and if the Lord Ordinary, on hearing from the counsel of 
the parties all dne and necessary explanations, shall find 
that the cause and grounds of the demand, as set forth iin 
the summons, are in terms not sufficiently positive and clear> 
or the conclusion not regularly nor legally deduced, aocordM 
ing to the form and nature of the action, and the laws and 
daily pxactioe of Scotland, he shall, in cases where a new 
action is incompetent, dismbs the action, if he thinks it St 
and just to do so, decerning for expenses, and reserving to 
the povBoer the right to bring a new action ; or if such new 
aotion be not competent, he shall order an amendment of the 
libel, and give interim decree against the pursuer for the 
expenses occasioned by the imperfect, irregular, or incon- 
clusive form of the summons, on which interim decree, if 
seceaBary, execution may proceed independent of the final 



BILL TOE EEGULAVtlfCr TOftM Of PBOCESS. SIKT 

4«tMnMMMM tf' *k^ oM»;i iM iar Kkii aniMr; iTtlie 
imA CMituury fhidL Jind tbtft iWdfifimd^r ka»iiot sefcfdstk 
Im ptMbfH«$ drfttiMt' m emc^ptimm- ilt* tenisf Bufficiaidj 
dio tiiiafttf pMitime ta« fault •£ fiMty a4d itith dnis cdrftot* 
«i$s «nd miliiWiMiiy iir pMii<> ^ l^rmy sof ta t* neet aad aii4. 
rinei thft M«0eef'aetM^.or theiflbaindaiidithe ooiiddiri 
lit iet ftvlir in .tbBrKMy Ae Invdi Oadiottrjr aballr ctfdat dai 
fnMM»JMiW«i(M»otrac]i a^ tdavut td^ttrgi¥»ai^ aadha 
ilMtt 990 dciBxaii asHife fthe^ dsiMdiet fiae: the expene om 
Mwd }Ky tk i i nw ii ii i rj t «b e^antft- itaimctBtp mA dnr ea« 
aiitaiidedi kii tUa p^rianUttaiy ifd^iateiaat «(tiie iom^ 
mopa aid. dtfaaeaa^ wIbb^ as aaiBiidbdi ammnia* or aidb 
tMid' dafeanlB aWl be ordBind, nbaXL, at lod^iuig siiek 
teiaded 0inpAaoa <np defailoca^ ha paid of^t t0 t]b» clhdi 
fiv bahtoof of dR pnmiev, or of the deiliiidav,. aa ibv caMa 
alagr bo, iiiitba«l« wfasnb tihd ammded niMiiwiilff or ifiSkaam 
ihak Ji6l b^ i^omved j^ a^ tha IjubA OiidrntiryVie^mkau 
tim^ thaa diamiasiiv tha muthaoB^^ mc ardbnagi ait aibeiidaMiiit 
tf tbi& liba^ 4£ 4ii»a» aatufiwtaffjr dafeic^a^ y/ritk coai^ 
ihi^ be iiMl aiid eonafaisbrey aidatfa wilhd»tweiity««Df0r dbj^a 
born the date €| the iitteriao«t<yr^ qpfilieatioD ahaU be macbi^ 
aa hex^ifk aftav diaecla^^. to have the intedoemtpv rdvie^red 
b; tbe^ laaaiuHooser: 

Tha« wh^ie the JUadi OtvUaavr ^^U he satisfied diet the 
soBiBieaa and 4€fcacias.art in f(|iiit af facJb soffidieBttf «xpli4 
eit^ distiiiet^ and cocreet^ and lekTBntly dedoeed in paint 
c€ )awy and that no* facthav disclosiue oTiiBata oc of pfeias ia 
neoessaiy for the due paepajratton of the aaose Sat t]ud> he 
ahaU reqaiae tl|e purtiea to state poutmly^ wbetbec they 
a» mlliag to hdd the sanunqps and inSncta^ as CfUtaiaiag 
theixfiiU and final stateapvent of the fectsyaad their gxoandi 
o£ actla% and defence in law ; and if they Kgree sa tv dp^ 
then the »iiak, shall set forth io ft> minnte theiat asaent ta 
that eSect^ which shall be signed by the counaef an each 
sid^ and the imerd shall f(wlhwilbh be cenploted as heraif 
after directed. : 
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Tbat wkeie- thepavtieddo nofeagvee to hold the muummm 
and defieaces as setting forth fnlly tfae^fieictB and pleas 100* 
pectively to be jrdied on ; or ivhoe the liord Oidinary 
shall think fit, he shall oider the ptnsnexa or defenders^ aa 
the case majr be, to give in, the one a condescendenee, the 
other an answer, or mntoal condescendence^ setting fiocth 
the facts which they .aver, and offer to prove, in'snppott of 
the snmmons and defences ; and in snob condeaoaMtence^ 
answers, or mutual condescendeooes, the parties sfaaB 
in . positive and substantive, pzopositioas, iand under di»^ 
tinct heads or. articles, set forth all facts and 4;ii€Uiiu 
stances pertinent to. the/jcanse.of aotioa.6r to the defence, 
and which they respectively allege ; and offir to pro^re^ 
and along with. such condescendence or'answier, or nmtaal 
oondescendenoes, the parties shall respectively produce all 
writings in theircuBtody ovwithita their power, not already 
pisoduced, on which they mean to found ; and' the Court of 
Sewon shall, by act of sederunt under the powers hemii 
after expressed, takO'efiectnal ineans to enforce a fair and 
full, production oE the deeds and writings founded on, or 
called for by the respective parties : 
. That as soon as the condescendences, or condescendence 
and answers shall be lodged, the parties shall respectively 
revise their condescendence and answers, and make such 
altera^icms thereon, as may appear to tbemto be necessary, 
in order fully to meet the opposite averments ; with which 
revised oondeB«2endence8« the counsel of the parties shall 
appear before the Lord Ordinary for the purpose of finally 
adjusting the record ; and previous to their so appearing 
before the Lord Ordinary, one fair copy of the revised conii^ 
descendenoes or. condescendence and answers, shall be lodg^ 
ed with the clerk to the process, and another sent (along- 
with a note of pleas as hereafter directed) to the clerk of 
the Lord Ordinary i for the perusal of the Ldrd Ordinary, 
previous to the adjustment and completion of the reicord ; 
and in order that the averments of the parties may be finally 
adjusted with the due regard to the matter of law, to-be 
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tnaiiiteilied by them M^ctively, each of the parties shalt, 
afamg vMk the^copY'of his revisiBd condescendence or an- 
awer^ loc^ Tvith the elcirii:, previons to thie parties attending 
the Lofd Ordinary for finsil adjustment oif the record^ a 
sh^t and concise note, drawn and signed by counsel, of the 
respeotive gronnds in law on which, as applicable to the 
&ct8 diacloaed, the action <Hr defence is to be maintained ; 
and in aevh uetes^ the matter -of law so to be stated shall be 
wt fiirth in^distinct and sepaxate propositions without argu- 
ment, butaccompmied by a britf refieience to the authori- 
ties relied oo : 

« Tliat the counsel for the parties shall thereafter appear be- 
fate the Lord Oidinary , for the purpose of adjusting, on such 
exjdaaations and discussion as the said Lord Ordinary shall 
think fit, their respective averments in fact, and also their 
notes of jdeas ; and it shall be the doty of the Lord Ordinary 
to hear the respective explanations of the parties, and to exa- 
mine and be satisfied, as before directed, with the statement 
bf the facts respectively, and of the pleas as applicable to 
tbe summons and cause of action, and to the defence, and 
to suggest any new plea which may to him appear neces- 
sary to exhaust the whole disputable matter in law or fact 
in the cause $ after which, the Lord. Ordinary shall order 
s fair copy of the adjusted condescendences and answers, 
and relative notes of pleas, to be made out and subscribed 
by the counsel for the parties ; and before any order shall 
be pnmounced, or judgment delivered, as to the trial or dis- 
posal of the cause, the record of the pleadings, as adjusted, 
shall be authenticated by the Lord Ordinary, by his signa- 
ture ; and the record so made up and authenticated, shall 
be held as foreclosing the parties from the statement of any 
new avennents in point of fact ; and no new aimendment of 
the libel nor new ground of defence shall be allowed after the 
record shall have been thus completed, under the exception 
hereafter to be mentioned ; the pursuer having it in his 
power, notwithstanding, to abandon the cause on paying full 
expanses or eosts to tbe defender, and to bring a hew nc- 

x3 



wg maot the ^omnwoqemmt jtf thf iM>iMAt if> m jQ^immi 
9ho(iMil» leaxre «iiftU be lobtsio^ Ami ^ sLiPid 4;MUilP«3r fW 
thp C«iiit soito d?^ the fMid pu^f i4w»]^ |^u^ Pi39vi'» 

0110 ^ atatjtfig mcb w^w mttii^ w ili» i^^Mniy wphiwr 
pen^es us maf be d^eii«d isnitfrtite, ^mdeap 4Ji» MMeiir tbif 

«»d concofM by tl^ etb^ 'PMJt7» in wAtipb .cms ibe nep 
matter shall be admitted, withoot aecessajrijgr JilirifnMlg 
tbat the paj^feuMlkv Aoie^ehallpaywpeweaw^eqtai 
^ if leave be gnoted»4he jww mattqr flbfll, .^Itbw ita 
time Limited, be stated ia the ^hape ^f a «feoific ««id#if 
acende^ce, firamed as abave, acpompiuiieA ^^ (t mtepta^jJAg 
the plea er grmmd uf aetiim or defence io law ai;iaUig itban^* 
froia f and the adverpe partf shally ia 8wA-oa6e^»be4:a?4e4sedt 
within a xeasomtble time, tp put iu hi« «ii9wer ^ siw^i 4)mH 
descendence and plea^ to bei^jiifltedaQdiaadeapartof thie 
iiepord aa before .dixected ; 

Xbat Ahe plea9 fM^ on the xecoid, and aothentiqited 
as hef<^ dii^t^ shall be held aa the sole gcoimda of ^|(G^ 
tjion or of 4eCwQe in point of law, and to which thefii^fisp 
aiyiuiienta oi th^ parties shall be restrained : jprovided al- 
ways^ that where any new plea or gromid i^ Uw ahaU, a^ 
ter i^e completion of the lecoxd as before, be in tiie eo^rse 
of the cao^ suggested either by the Lord Ordinary^ i«i bjr 
the jqdges in the Inner Hoose, or by the party, as fit to bp 
raised aod discussed in relation to the £u>ts already dis^ 
olosed^ it ^haU f|ip4 nay he competent, with lea^ of -^ 
Lord Ocdinaiy i^ ^af thp Cooit, to add snch plea to t%^ 
aptf of pleap ^psthi^oated by the {ioid Qjp^mf^ as b^ 
Cftie: 

That in order to avoid undae delay in tha lodging of thp 
condescendences and answers, or notes of pleas, which shall 
be deemed nepessary in the above cottjcse of preparation of 
the cause, the Court of Sessi^, in the exercise of the poirov 
herein after expressed, shall 9iake such regulations by act 
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ef sedeniiity ts shall etectnaUy eame the 4m obiervaoee 
of the cordetB to be gyrtn by the Lofd Otdiaary^ tat the 
fogging of coodescendenoefl and toBwers^ umI the fellbwmg 
out of the other steps of pteceeding, whieb tUKy be Mces- 
mry in the dne preparation of the eanse 2 

lliat after the eanse shall hate been prepaved, and the 
record of the aTeiments and pleas made np and eksed^ ae 
herein before directed, the Lord Orfinary ahall pfoeeed to 
jlbpose of the eanse, either as ready fn* jndgraent in matter 
of law, or as containing dispnted mattsr of fisety necessary 
to be ][weTioasly ascertained ; and in partionlar, where the 
lespectiTe parties can be breaght to adnnt on the leoord 
dl the facts requisite to the decision of the eanse, ^ as te 
render any trial of the ftcts nnnecessary, the Loid Ovdi^ 
nary riiaD see those admissions settled and signed by the 
parties respectively, or by their coirasel, when snch aidaiis« 
sions shaU be added to, or made part of the leeoid, and an- 
thenticated by the Lord Ordinaiy's signatnre ^ and when, 
by snch admissions on the record, the fiicts of the eanse' 
diall be folly settled, the Lord Ordinaiy shall rither pn»» 
ceed to decide the cause, Vith or without fiuther aign- 
ment, or he tAiall take the cause to report to the Imior 
House, in the form herein after appointed : 

That where the matter of fact shall not be thus finally 
settled by admissions of the parties, the Lord Ordinary 
shall give such orders and directions, fin* the ascertainment 
of the fiurts, as to him shaH appear most just and expedi- 
ent, and his order for disposal of the cause shall be final and 
conclnsiTC, unlean brought under review of the Inner House, 
in the form herein after directed, within twenty-one days 
after such order is pronounced ; and if so brought under 
review, the interloCutar of the Inner House shaR be final, 
without appeal, unless on leave expressly granted, reserv- 
ihg the efibct of any objection to the course of procee£ng, 
in any final appeal on the merits of the cause : 

That where the parties difier from each other in relation 
to facts, which require to be ascertained by jury trial, the 
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Irtind/Ofduiavy sliflU haveitiA lii^ f9iww, either to lepitti 
the wJHdecalMe to the Jury Court fo|r tml, or to sead to 
dnit Court a iparticolar.iMfae or issues, in order to have soohf 
laafttar of £msI' ascettained, as he may deem necessary; for. 
aasistiag his judgment in dteidipg the cause $ and the order, 
by the L<nd Ordinary^ thus remitting a cause, shall be final 
and osnelusive : - - 

;That where a oanse is by neaBS of adsiissioiifl^ or.fcoitif 
the nature of the oanse, deemed fit to be discussed and de<-» 
tennkied in the Court of Session, without having iisconrse, 
to juiy'irial, or when the parties concur in desiring to have 
a question of law or releyaocy determined, previous to trial 
by jury, or when it shall be finally ozdered by the Lord 
Ordinary or the Inner Honse, that any question of law or 
relevancy raised l^ either party, ought to be determined- 
previous to trial, or when the cause shall come back to the 
Court of {Session, with a verdict on a particular issue sent 
for trial ; in these, or any of these, or the Uke cases, the 
Lord Ofdinary shi^l either prooeed himself to decide the 
cause or matter to be determined, or take it to report' to 
the Inner Hoose^ as to him shall seem most expedient ; aad. 
ibr iitforming his judgment thereon, he shall be empowered 
either to order the psrties to argue the whole or any part 
of the' ease' before him, as often as he may find it neeessaty, 
or to direct cases in writing to be prepared by the parties, 
in the form herein after appointed, and to be seen, inter*, 
changed, and finally adjusted between them,^ so that their 
views aad aiguments on the cause may c<«zectly meet each, 
other; and for compelling obedience to such order, the 
Court of Session are hereby required and enjoined to take 
effectual means, by regulations to be by them made, as here* . 
in after directed $ and in proceeding to decide the cause, 
aft^ such cases shall be lodged, the Lord Ordinary shall 
order the parties to be called for the purpose of his pro- 
nouncing judgment, when they shall have an opportunity 
of being further beard : 



BILL VOK ftB017LA«Wtt FIMM OF FROCfitS. Bit 

TIM itt dl fiWM, Ae Lcvd Oxfiinuf ^0h«tt/if lie : t^ 
pisper^ in. pvQnpuciQg-. jndfpnienty detmar.to tke. p«Blie».ttr' 
coiKi the gvraadb of \Ui jndgmeat ; and in psMoueiimr 
jn^gmeiit on llie merita ef . the caaie, Uie Lovd Otdiattf^ 
slaU also determine the matter of eap c— ea or eoats^ ao Jnec 
ao not alvtedy settled^ either giaria^ orxefaBiag the same in 
whole or in part ; and sqeh judpiDant^ both in t fa e icania iu 
aeU; sod. in irialiim to exp^iaeB> ihall be final in the Oolier 
Haose^ sabject howeVeir to the review pfithe Jjmat Hone^ 
in raamiT- ;herein after directad^ ia case e&har party shali 
be dissatisfied, with the judgment of the Xibvd (Miaary. < 

,. The Bill thm laya down the ooorse of proceeding by the 
L^ner House^ in reviewing the judgment of the liord Ordi<»> 
n«ry9 and reportipg causes to the Inner Hoaae ;. pcrovidesJoTi 
consultations of the judges in diflgbeult add doubtfoLques^. 
tions ; and that the.proceedtiigB in extrlM>rdinary and Inner' 
House. causes, whether origina^ng in the Outer House^ or. 
by petition, or petitieQ and CMsplaiut^ am to be established 
by aot,Qf sederunt* , 

It also provide^, that a certiiin description of aotienay' 
whether originating in the Court of Session or in the Courts 
of Aijmiralty, shall be held as causes appn^riate to the 
Jury Court, and remitted at once to that Court;. namely^ 
AU actions on account of ii^ry ta the psason^ whether r^ 
or verbal, as assault and baAteiy, libel or deiiMnation ; all: 
actions on account of any injury ta moveables, or to land,i 
when, in this last case, the title is nojt in queatim ^ those 
dajQuages on account of breach of promise of marrii^, or on; 
aopount of seduction .or adultery ; ^tions foiindjMl:Oi) -deUsh* 
quency of any kind, where the conclusion shall be for .d^, 
. mages and expenses ; on the responsibility of sl^iprmas^ers^ 
and owners, carriers by sea or land, innke|^)enf or stai^lera^, 
for the safe custody and care of goods and commodities, 
horses, money, clothes, jewels, and ath^r articles, and in« 
general all actions grounded on the principle of the edict 
nauUB caupanes stabularii ; actions brought for nuisance ; 
of reduction on the head of furiosity and idiotry, on facility 
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whttker fiorfluudlkM, «r (n, or life i p h bm ioc $ fn-chnlBv- 
yMUMind bitti of k4uR$ ^ ii»>glit i od CMtiactsfortiie 
•Moifigc irf goocb hfluA or. sea ^ ud te tkowoges of 
WO Mmk tad BMii t i i B W i fl£ ships or to oi c Iss 

UMft oU the ahwye oiMMa e n » tBd octioiis 4>ngiatfaig in the- 
Coutft of Sessiini, sfaoU bo ficst isooUodiathoregutetittmil, 
oqd theft lonil^ by Ihe Locd Qrdiaaijr to the Jofy Coait ; 
^ad th^oe origteeliiig ia the Gnat of AdmimltyohiillbeM* 
vittod, in like jBoaaer, pmfided the deoMttid a ni o — Is W 
£40vfA, upwfttdsy and that c«|Uo9 has boon fend by the 
defenders according to the course of that comt t 

That in case the parties shall, by xmttBal admissions, ren- 
der any tl!ial of the frets unnecessary, and leare a question 
tterdy of Hw to be determined; or where parties ore not 
agMod npon the fiMtta, aad shall require any question of law 
or lekvaipcy to be determined before going to trial, the said 
Jury Ooart shall fordi with remit the cause to'the Iioid Or- 
dinary or judge of the high Ckmrt of Adauralty tax such 
purpose ; and in the latter case, after sueh question of law 
Oir relevancy is dc o ide d, the cause to revert to the Jnry 
Court, to be there finally disposed of. 

The issde lio 1^ fxaaed by the parties, aad settied by the 
Jnry Court* 

No list of witMSfes to he ftwnidied ptevlons to trial as 
at pseacot, but the partiea to be at liberty to adduce and 
eyamine such witaesess as they may think fit : 

libat the Jaty Coart shaU meet tot the dispatch of bnsi* 
nsss ^agUfig the whMe period of the session of the Court of 
Soosioa^ OB sach days, and with such continuation as shsll 
by act of sederunt be appointed, and shaH hold sittings for 
the trial of issues for a fortnight thereafter, and also for ten 
dsfys darfng die Christmas recess : 
' That the trial of issues shall proceed either befoce the 
Jnry Oourt at Sfinbnrgh, daring lAe above period (^ the 
sitting of the court, olr at the oivcmt : 
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Hhife itf mam oC mg^p x ii g^^r^wMtPiti^^ tto I^^ Op» 

iar jwjpwpt^^Jtor tfce w umtm (te^gtei as to <a»i» fa tte 
pntcr fioi5e ; «ri the pirty mflirrtinir thtt niinipniitii>» ihiill 
be wilBiimiy feynflrr of dcfaii# in thi^OuIrr ibitot, t# jm. 

TtuBtihejii^ir iMifllRdiitti^ pf Btmm 

mtjmit pDejadioe !to Mther jndfOi to offidilNlG farUn i )s«i 
liiiiDk tlii» icoart iiuf 4iidary ai «fii0 of ^ 1^ 
ienoeof such jviitkxr j«dge< 

That dioCSMBt'of Seasios^ triftfadke j«4gBi«f tlao Jiny 
f Tmif Tir n nininm nf ninr jurtpin irf thr mA rnnrtri^ mnii 
btdi by thoLwfd ftaeaHolj ahftUaiidke inoftixegdJbiiMtoMtt^ 
centum tfao fenoa of jmccM m said courts, and in dio ChwM 
af AdouBBlty^ Gomsiiaaary Canrt, and tnfcriar oodM^ #a 
thoy oaay fiad eSfMfiaiit.: 

That tha aabatrtiagfefmaoeabaqia, ikibliaatia% dtotkn, 
aad mpmoe, at ibe audk£t«i»iioa8 cf £dinbQfgfa» pior ai|d 
ahore i»f Ltkfa, aa agaiaal parsantabisad, on latins orimi9 
under the aignet^ and jaidioial pxecq»ta aid aranaols of aor« 
me^ Aall ai^we aad ha diaaanMiiiaed^ aadtinaloadtheKeo^ 
aMehargftsaiid^dtatMwobailbogiirenyandpBhyflatiaainad^ 
asagaiaat painow fiart^h of SaaUand, at the iMoad i)fic^ i€ 
the keqwr of the recoads of the Coart of fiaaaiQii $ and tha 
chaigo, citatiaBi^aad nodaa of faMai«tiiiit,ahattbewDordcd 
ia tiM sakl xi»i^iatar^ att afite the f ooa aad laoBim 
ali^aaf» The «aaaeiigar» ac other ofbcr of the Jaw» Vfhfi^ 
to execute the charge, at give the citatioa or aotice^ :4hldl 
oshihftt to the said keayer of tha naenGb^or hifi olorfc» mt the 

^^^aa^^aaa^^aa la^w^^a^a^a ^^^v ^a^HVi^^wa^^^^^^^v avavaa '^Mna^^'aa^awws^v^N^ la^a aiaa^^ a^'^'*^^^ ^^^^^^^rlm^ 

the csrighial ariit, 4ar extxactod pKOoept, or aranrant of imr* 
mo, in WTiAm^t which the ahaiga.. ailadoa^ or aerricey ia 
to {irooeed y aad^ at the aana tiaM, he aboU cMlTOr tP Uie 
said beeper, or hia olavky a.copy of the said ivrit^ or of tho 
patitka ;iad wixwal of aenrice, certified by the meaaeogor^ 
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or other oflteer, as cottect imd attthioitioy together .with ft 
charge^ lAUittat^ or notice of setTice, specifying the Akf 
^gtiaat Which the persofi is commanded to give obedience to 
the ohaxge, or the day of appearttioe on which he is cited to 
firtend in court ; aild tlie heeper^ the recoida, or his clerk^ 
shall ' forthwith register^ in a book to be kept -for that pu> 
po0e» a memorandum of the nature of the writ or petition, 
on which the chaige, citation, or notice shall be given, and 
of the naiii^s and designations of the charger, orpuiBuer, or 
petitioner, and also of the penkm charged, or defender, or 
ftspendttnt^ expressing also the day ^n wlndi the charge, 
intimation, or citation was made, and the day against whiok 
the party shall be caBed upon to gitfe obedience^ or to make 
^ipearance ; and the l^eeper of the said records shaU keep 
three ^tinct and separate registers : one for all.citatioiis 
on smmnonses and orders of sernee, as agidnst persons 
abroad, to appear before the scTeral supreme ciTil codrta 
respectively ; anoth^ distinct and separate muitd for all 
citaliimsy by virtue oF letters of 6ttppfement,4o persons abroad, 
to appear before any of the inferior courts of Scotland ;- and 
a third record, distinot and separate, for aU charges, inti- 
n^tions, and publications to persons abroad,' given by viartue 
of letters other than summonses passing the signet : 

That this record ahall be open to inspection, and an a<i^ 
thentic copy of all the entries printed every 14 days from 
the commencement : 

That defenders shall be eited on one diet oidy, of 27 days 
for those within Scotland ; for persons residing in Orkney, 
and fihetiand; 40 days; and for those out of Scothnd, 00 
days: • • 

' That i^ipeab firom decrees of the Court of Session toth^ 
House of Lords, whether pronounced before or af^er the 
coonneacement of the act, shall be lodged within two yean, 
firom the date of the interlocutor aj^Msaled from, or before 
the end of 14 days after the meeting of parliament next en« 
gmig the said two years ; but if the appellant shall be out 
of. the kingdom of Great Britain and Ireland, five yearn to*^ 
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he alkrw^d fibr lodgii« the apfMl ahoiad )i6 «B|9iJn, so long 
afaaroad, or two yean fxom the time oC bin^ itetonKf ; or, U^ 
ease of thepenon eotided: to. appeal fay^inff in Don-egiPj^ qr 
HM oimpoe^ mmiia, the e|tpeal mey be lodged w^thij^ tw^ 
years after hiaoomiag of .ag^» or of aeuod oun^j V twoyeain 
afterhta dendi^ hy hi# xeimseiitativfp, .: , * 



AnimadDersion, - 

Such is theinpevt i^f the bjjl in j|oe9tioi| }.Mid> m,¥KJm 
as leapocts the Bherifa Courts theueaie only itiro^o||j^» oC 
winuMlmraieD.. : The first is» tbst in aU caa^ lyit.ei^ee^diiir 
kk udue 4he.s«m.ef £12 Sterling, the se&teecesof th^ ^hop 
ziff-Depute shall be final and condasiye^ aod not ^ujy^et t^ 
review in any shape^ e:(oept by rpdoetien on th^gifoinid of 
Alisged oei^ttptieii* , '. • t 

: ;ite»e thieiicthe sheatfrdepote ia tobe laTesied mi}^ a ffifWf 
jrhich no.ifldhMeid lindge now pe s sess e s « i . It. is^ h^rt^wing 
OB.him.'aii safineeee whieh he did not formerly possess ;,fuid 
nndenng him an exelilsivis ji^ge witliaat the piivj]^ge op 
appael, in every matter of dd^t. not aboire ^,1^, with tho 
exoeption of the jatisdietiHi of the; justices of peam aa to 
debte.Bot exceeding 4£5. However upright and nn9i9ic4» 
then, in his ohanoter^ or ojNrejDt in his dscisisnsi it iaen 
obTibas consequenoe^ that he cannot possiUy .afib^d gen^n^ 
satisbctiooy or shield himself fxotn the snows of repionsh. 
It is, too, subjecting the Papule t^ a specify of. dnkdg^ 
ineompalible with his habits « and feelings^ yvhereby he is 
apt to become lax and indifferent in the performsnoe; of .that 
fasaaeh ef daCy« It dep^ves.tbo suitor .<rf the. bea^ b0 
now^ enjoys, whether idml or real^ of seleeting his j n 4 g o > > 
and cannot, fail to induce heart-bomtngs and diseotfbmt 
amoagit the great body of the people. Indeed, sonae 
bherlffs are so unpopular, that few cases of much im- 
portance are brought before them, practitidoers preferring 
the introduction of those of greater moment into the Stt« 
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fOftSBttr CMM IK doee,^ Be^idM the pMdi^^ lfe% pHiraM 
tft lA M^ihxg,' the ooDtrol of pfubfic' opiiilm^ imac.momwake 
ffiaciuaoiiB in open courts is set saidow la hc%, mch a nrl 
of abM^nte juxifldictioii. moat be revohiiig to tbe> flpeios end 
inCeH^peiioer oJF the Scottish natioiK. 

The alteniatiTe of appeal ^oppsed from demesof aiai. 
giatniAea of borghs^ vr oeld of itself go fur to zenunPB theae 
objeptioQs* But wl^at occnn to be a ifiore efficient xetnedy 
atill, is to empower the sheziff ta tiy all sach inincar cases, 
by means of an inquest of five persons, vpon oial pleadings^ 
indth^ ffnMmiha|t i<» ^ witneanee im preseneoy Teadir a 
dozen of anch causes may be dktfOBeA of isn thai mnd^ in 
Ibe coarse of one sittiag, to th^ sariafactiqii' e£ parties as 
wdl 88- the pri>lie, and the she^riSr freed frott the odiam al« 
lendant upon a closet mcisieii^ 

fUfyf Jb itgtstd to the anthori^y proposed to be commit* 
ted to sherifty ftr xecalUi^f their own 4eeroes inr abseoee> 
thezei iff^ no doabt| a aofoi^ tq a oertaiii extent introdnced 
im& th» iill^ apoai tkm M^bjee$ of ce^MMos pKerrionsiy ineurs> 
red, as to* whioh the eaeistiiig statute^ as naticed in the 
jRiMgaing' ttaaitise^ ia dafeeiiffe, and sabjectP to t&e atamgest 
if^rabatieB' I b«t raaaan aad expedience certainly seqinn^ 
thdrt this privilege on the part of a defieodant dionid ceaac^ 
aftar fhe^elapBe of the dayt rf a etiarge npon die deosew 
•Nothiag can bO' eoneei^yed meva a4vei8e lo reason and com* 
moifr jnsliee, than Ae idea of a debtor, who is, .pBihapa, 
t e r geM ad m & pt &m, ba^g it in his power thin to disap» 
psttl hia creditor, after he is encnubeied with the ex. 
jjMbse^ delay, and trouble of following ap ultimate dili^ 
geace to- nearly a oompletien, when the objectof the debtor 
ia itt all probability to gain time, in order to enable a £a» 
-eanrft^ craditov to mature his diligenccj or himseff to se* 
•etela and dispose of Ua eflbats in a clandestine mapner. 
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No. V* 
FORM OF FBOCESS* 
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TAAtt. 



or ojioiHART cnrii. actioms. 



§ L Tiiii CoMt skftH fit for tho te^ttldi ff bvatowi 
«f9ry Wodneeday nad Skidny^ Sran the 15Ui day of May 
to tbo Sib day of Ajognslp for tk» fumftier Minm i and 
from the 16th day of October to the 10th day of AptU, 
for the winter Beaman, except doringthe Chnstaua recess. 
No new action is to be called during' the last two conrt. 
days in eaoli session* I>BXfi|g di6 Tacati«n^ sniamary 
qaestions will continne to be discussed as in time of ses- 
aioii. 

§ 2* For the pnrposeof cailing actions of removing^ tlie 
court will meet on the 4rth day of Aprils J^^Yi unteaalt 
shall fall to be en a Sundays in which €9^e the courl niU 
meet on the 8d day of April. 



CHAr. Il.*-«Qf ike fimaUt§ qf the SMimomn 



§ I. All deckers in actions bsfofe th^ ahC9:^P*Q0fHn 4n41 
be cited upon a summonsi signed by the elmk, fvUy Jih^l- 
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led, and having tbe name of the pursuer's proctirator mark- 
ed on the back. It shall bear a partibus for calling, with 
a note of the expenses incurred ; and the sums concluded 
for shall be marked in figures on the mar^. The conclu- 
sion of the summons shall specify every particular for which 
decree is craved ; the true date of signing dhall be filled 
up by the clerk ^ and the clerk is discharged . from calling 
any summons that is not fully libelled^ marked, and signed 
aa directed. 

§ 2. Not more thsin six defenders on separate grounds of 
action shall be called in one libe|^ except in actions of mul~ 
tiplepoinding, maills and duties, poindings of the ground, 
and forthcomings. 

§ 3. No libel shall be amended after citation is given 
thereon, but by authority of the sheriff; and the defender 
shall, after such amendment, if the sheriff see cause, be al- 
lowed to see the same as if it had. been an original JibeL 
If the proceedings are in absence of the defender, a new ci- 
tation must be given on the amended libeL 

§4. £very libel or summons may also contain a wairant 
of arrestment, for arresting the defender's effects and 
, debts* 



• • 



Chap. III.— Qf ike JEaecuHon of the Sumnnms. 

m 

§ 1. Tlie officer who executes the summons shall deliver 
' to the defender, if he finds him personally ; or, if he does 
'not find him, shall leave at. his dwelling-place, a full copy 
of the suDunons to the wiil> with a copy of citation, in pre- 
sence of two witnesses. If there be more defeaders than 
one^ each shall be served with a copy of such part of the 
libel as concerns himself. In actions of poinding of the 
ground, maills and dpti^, and forthcomings, the tenants 
and arrestees shall be served with short copies of citation, 
and the proprietor and common debtor with a full copy of 
the libel. When there are more def^Mlers than one in a 
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MOMaoB, who cannot aU bo conveniently cited to one day 
on acconnt of- their residing at a distance from each other, 
it shall be competent to execute such summons to different 
diets. 

' § 2i Actiohl for curatoiM giving up inventories^ mnhiplo- 
poindings, transferences, transumpts, wakenings, cognl* 
tions, and all actions for liquid sums under SOs. sterling, 
may be executed by delivering a copy of citation before two 
witnesses, containing the names and designations of the pur* 
tfuer and defender, the date of citation and diet of appear- 
ance, and bearing the extent and special grounds of the pur- 
suer's claim, without any copy of the summons. 

§ S« All executions or returns shall be signed by the of- 
ficer and two witnesses who were present at the execution, 
and shall bear whether the defender was personally cited, 
or at his dwelling^'place ; and must certify that copies of 
citation, mentioning the claim and grounds of debt, were 
delivered, or left for the defender* 

§ 4h Every officer who returns an execution, bearing the 
defender to have been cited to a day different &om that spe- 
cified in the copy left for the defender, shall be liable to the 
party in damages, to be summarily awarded by the judge 
at his discretion, in the course of the process, besides being 
pniiished as the sheriff shall think the case merits. 

§ 5. If the officer does also execute the wartant of ar- 
restment contained in the summons, by an^ting the de- 
fender's effi^ts, he must return an execution accordingly. 



m 9 

Chap. IV.— Of the Diet of Ctnnpearanee. 

§ 1. All summonses and citations shall contain only one 
diet of compearance. Six firee days shall intervene between 
the day of citation and the day of compearance, (except in 
the cases after mentioned,) and the day of compearance 
shall always be an ordinary court day« 
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§ 2. Libels or edictB for chasing cuntorsi and aamstMh' 
ses for giving up inventories^ shall proceed apon an kuhk- 
eke of nine free dayS| exclusive of the days of cicaticm and 

« . * • * 

compearance. 

§ 3. When the defender is a minor^ his tutors atid cnta- 
tors shall be called edictally upon the same inducMB as the 
principal defender.. 



Chap. ¥.<•— 0/ Compearance to the Stm/iliene, 

§ 1. Upon the day of compearance^ the partis may ap- 
pear either personally^ or by a procurator of court. ^ such 
procurator, when appearing for adefender, produciog^ along 
with his defence, either a written mandate fr<»itl the 
fender, or the copy of citation given to the defender, if 
quired to do so. 

§ 2. If the defender be absent, the sheriff shall either 
hold him as confest, or allow such competent proof as the 
pursuer, or his procurator, in support of his libel, shall r^*- 
quire. But before proceeding in the proof, it. must be 
shewn to the sheriff; or commissioner taking the proof, that 
regular notice of this appointment to prove has been given 
the defender ; and the defender will not be reponed against 
the decree in absence, or interlocutor allowing the proof, 
until he has paid the expense of such decree, or procedure, 
unless the sheriff shall see cause to the contrary* 



Chap. VI. — Of Protestation by the D^end&rfor not 

insisting, 

§ ][. TTpon the day of compearance, or any after cciuiit 
day during the currency of the summons, if the defender 
appear personally or by a procurator, and produce the copy 
given the defender ; and if the pursuer fail to appear and 
to insist, the defender, or his procurator, may crave pro- 
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testation for not insbtiii^y Which the sheriff shall admits 
and modify the protestation money, ieiccording to circum-* 
stances, so as to indemnify the defends for his trouble and 
expensejs, besides the daes of extract. 

§ 2. No protestation shall be extracted till the expiry of 
six fipee days after the day on which the same was grantedj, 
excepting in cases where arrestments have been used, when 
the protestation may be extracted and given out on lapse 
of forty-eight hours* The. protestation when extracted may 
contain a precept of poinding and arrestment, so that the 
defender may recover the protestation money by those 
modes of legal diligence. 

§ 3. If protestation be not extracted, the pursuer shall 
be allowed to call and insist in his action without a new 
citation, upon paying over to the defender, or his procura^^ 
tor, or in his absence or refusal to accept, consigning in the 
clerk's hands, for the defender's use, on the preceding court 
day, the sum awarded in name of protestation money, ex^ 
cept the expense of extract. 

§ 4. In case the protestation be extracted, the pursuer 
shidl fall from that instance, and the defender shall not be 
obliged to answer but upon a new summons and citation, on 
the ordinary induciiB. 



Chap* YII*-— C^ the Procedt^re when appea/ranoe is made 

for both parties. 

§ 1. The Summons must contains concise and accurate 
otate of the facts. 

g 2. At the calling of the cause, the defender, or his pro«- 
ourator, may appear, and, if prepared, give in his defences 
to the libel ; And if he has a clear dilatory defence, which 
can be inettmter discussed, it shall be competent for him to 
prc^xme the same in court, in a written form, at the firs^ 
caning, without entering into any other defence : But if he 
demand to see the libel, in order to state his defences, the 

y2 
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sheriff will nUow tlie iAtne until timt day se'ennighty unless^ 
from tbfe nature of the oase^ he see good cause to appoint 
an earlier or a later day* 

§ 3. When there are more defenders than one appearing 
by diffeilBilt procurators, if an excerpt of the summons be 
not sufficient, the summons, and, in all fiiture procedure, 
the process, shall be given out to the procurators, accord- 
itag to their seniority, who shall each be allowed to see the 
same till the next court day ; the next senior procnratoi) 
or the procurator for the pursuer, having it then in his 
power to force it back by caption. 

§ 4. Upon the day appointed for giving in defences, the 
defender shall giv^ in answers or defences to the libel, con« 
taining all his defences, both dilatory and peremptory, un^ 
less he objiebt to the jurisdiction of the court. These de* 
fences. sbdl contain a specification of the facts or points on 
which he means to rest his defence ( and must not consist 
of a mere denial of the libel. 

§ S* Alter the defences are given in, no new defence^ 
unless receiltly come to knowledge, shall be received, but 
upon payment of an amand, to be modified by the sheriff^ 
except a sufficient reason be given for the defence not hav* 
ing been stated in the original defences. 

§ 6. All papers or written evidence founded on in any 
libel, defence, or other written pleading, in any cause, shall 
be produced therewith, if in the custody o^ powe): of the 
party founding on them ; and if they are not in his custody 
or power, he shall state where he believes them to be, and 
demand a diligence for recovering them ; and the clerk; is 
discharged from calling any action, unless such productioa 
be either made or dispensed with by the sheriff. 

§ 7« The defences when given in shall be seen and an* 
swered by the pursuer's procurator upon that day se'en- 
night, except there be special reasons for appointing an 
eariier or a later day $ and when the answers are given in, 
the debate shall be held concluded $ and the sheriff shall 
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proceed to adviae the cause, unless he shall think proper to 
direct further debate. 

§ 8. Whenever the party entitled to give in the last pa- 
per makes any production with that paper, the other party 
shall be entitled to give in an additional paper before the 
cause goes to avizandum. But if such production has been^ 
unduly withheld, the party makbg it shall be liable in the 
expense of the additional pfipev on the other side, thus len-^ 
dered necessary, which shall be instantly paid* . 
' § 9. No defence, answer, rejdy, ox othec written «plead<« 
ing, shall be received by the clerk, unless the same bo 
signed ^>y a procurator of court, or by the party along with 
a procurator. . . > 

§ 10. All productions shall be marked on the back of 
the paper with which they are produced, and described ac- 
iiording to inventory, 



Chap. VIII — Cy the ImprobaHon of Writs and 

Executions* 

§ 1. Improbation against executions of process, or agalmst 
any writs founded on by either party, shall not be received 
uiiless proponed by the party who makes the challenge per- 
sonally, or by his procurator specially authorised for that 
purpose by a written mandate, and upon consignation of a 
sum not exceeding forty shillings, nor under five sbillings^ 
as the sheriff shall modify, to be forfeited to the other party 
in case the proponer shall afterwards pass from or fail in 
his improbation, besides being liable in the costs and da- 
mages which, shall be awarded against him at the conclu- 
sion of the cause, and other legal consequences of failing in 
the improbation, 

y3 
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Chap. IX.-— £{f the Ojath of Cakmmf. 

§ 1. If at anj time the oath of calumay be inaisted for 
when the penon firom whom it is demanded is not present^ 
the same shall not be admitted, but upon ooosignatiQii of % 
sum not exoeeding forty shiUiqgSy nor under five shittiiigi^ 
to be fixed by the sheiifl^ and to be forfeited to the ethot 
futj in case the oath is afkerwaidB .passed ficom^ orcipveK 
out negative of the c^mny, besides payment of what shall 
be awarded by the sheriff, as txa^elling charges rad other 
expense occasioned by such litigious conduct. 



Chap. X.-— (M the appointment on pcurtiea to oonfe8$ w 

deny. 

§ 1. When parties difier as to fiEtcts, the sheriff, either 
upon the applipation of the party, or without such applica* 
tion if he see cause, may ordain both or either to attend 
personally in court on a certain day, for judicial examina* 
tion, or by a writiqg under their hands between wd a cer- 
tain day, to confess or deny such £acts, imd answer such in« 
terrogatories pertinent to the cause as he shall think proper 
to be put ; and if the party fiiil to comply with the order 
of the sheriff within the time assigned, he shall be held aa 
confessed : Reserving to the sheriff to repone the party 
upon cause shewn. 

§ S. Whenever such order is made and fulfilled, the con* 
fession, denial, or answer made to the interrogfitories pro- 
posed, shall be transmitted to be advised by the judge, 
without any memorial, information, observes, or any other 
additional paper, unless speciaUy ordered by the 
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CbjlP. Xlt— Of jPraof tmd Circumduction. 

§ 1. Wiieii a ptorf is fedod necessary^ the sherHF^ if lie 
qmoie, diall app<rfiit one ef the parties to condescend oii 
iha fasts vhidi he oStrs to prove, and on his mean of proof; 
iai the adverse party shall answer this condescendence, oi^ 
inrt«ai condescendences shall be ordiered ; and it is strictly 
M^oiHed diM these condesoendences and answers, prepara« 
tory to a proof, shall contain nothing but a distinct state- 
mmxt^ thtfBLt^ ofiered to ht proved, and of the mekn of 
praof, diBtfaigaished into separate articles, without any ar- 
giiipent, and not even accompanied by a detail of the formes' 
prooednre in the cause. . If the party fail in condescending 
upon thia mean of proof, the process shall be sent avizan- 
iMua to the sheriff, . 

§ S. If the mean of proof be by writings alleged to be 
in the other party's hand, a day shall be assigned to that 
party for producing them, or to depone thereanent> as in an 
exhibition ; and in case he shall fail on the day appointed 
to exUbit or depone, he shall be held as confessed upon the 
point offined to be proved by such writings. 
> § 8* When the mean of proof is by writings not in the 
parties' hands, or by witnesses, a day shall be assigned for 
recovery of such writs, or for proving by witnesses, and 
filigeoce shall be granted for that effect, to be reported 
against the day assigned* 

§ 4. It shall be in the power of the sheriff, or commis- 
siffliier taking the proof, to order witnesses such expenses 
as ahall seem just. 

§ d. If havers or witnesses do not appear upon the day 
to which they are cited, and if no satisfSftctoiy reason be as- 
signed for their non-attendance, second diligence shall be 
granted at the parties' suit, for apprehending and imprison- 
ing them until they find caution, under such a penalty as 
may be fixed by the sheriff, to appear at the time to which 
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die.£ligeiiee k cnrreii^ or od the dayto wUeh the diet fiir 
addaciog the proof may bo prorogated ; and wkich dHigenoe 
shall always be jrqiorted oa the dpky assigned fir diat pur* 
pose, either aloi^ with the witnesses, or with an ezeeotioo 
by an oflker, bearipg thf^t they have been searched for and 
ooiild not be fi>und. Such witn^s^es also not i^peaiing on 
the. day to which they were first cited» diall not be cislitMt 
to expenses, and shall be liable in this espmse of stewl 
diligence and execntionr thereof* They may also be iioed 
in a snm not exoeeding ten shillings Sterling.for their ook 
tiunaey^ 

§ 6. The ei4deneei^any witMss about 4a leaT6theeooni«- 
try, or i^obq testimony is in danger of bring lost oil ac* 
coont of extienie irfd «ge ^ daogwooa sickness, may, npcor 
ap^ication, in adependiDg process, be taken to lie mr^lisfi- 
ti9» The party, if i«qiiired^ mn^t verify npon oath the^ust 
alleged as the cause of the application. In the ease of old 
age, a regabM^ ceitiScate to that purpose nmst in genetal be 
exhibited ; and in th^ case ^ sickness, the certificate of jt 
physician or surgeon, pr of the minbter of the parish, must 
always be prodnced. ^ 

§ 7* No procurator shall be allowed to refer or defbr aii^^ 
allegation to the oath of a party, unless he be authcnnsed by 
his client present in court, or by a written mandate from Mto 
for that purpose ; for j^fodnciag which ittandate, when the 
oath is defenred, a day shall be assigned if necessiury. 

§ 9. Wxa the proof is by oath of paity, a day shall*h4 
assigned for his appearing and dep<»iing. If he appear,- 
the other party shall pay the foes of his oath ; but if helhil 
to appeal: upop th^ day lusignedt and if no satisfactorjrMlastt- 
be given for hisabsence> and the Sheriff do not see cause U^ 
prorogfite the d>^f th^ t^rm shall beeircamdae^ i^lltM - 
him, and he held as CQofesQ^^ wi ^her decerned* against 
or avizapidftm mad^ with the cause, as the nature of ihi^ca^ 
shall require. 

§9. When any fact has been referred to oath of ^rty« 
if^ befove emitting die oath^ another mean of pnK>f te de^ 
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nmdidy the mom ihall wt^ $llUmtdy^ b«t iqwo the peraon^ 
whe^nado the rofimtnee or de fe i ence ^ V^7^ ^^^er the ber' 
the expense the other party has been pat to by bis -obaoge 
ef paeoedare, as the same shall be niodi&ed by the Sheriff. ' 

§ 10. Inall oases where a party is ordained to a|qiearand^ 
be ezaminedy and where he attends accordingly, bol hia- 
exsmioatioB is prai^ented by M<dain»g petitioii, or otfaier^ 
w)m, at the inftnniie ef the edwr party, be shall- (mdess 
tuneoQs notieels given feim, or his presnratop, that ih6 ettu' 
minadon is not to take ptaee,) be indemnified tetheet^' 
pense of his attendance, to be modified acco^ng to'cii^om«» 
stanceo, and paid ever the bat ; and the proomatM for the 
party inaVing the'referance, shall be personally liable in the 
espoBMes the sheriff nmy awaid^ unless be can shew that 
both in making >the reference^ and in afterwards depaMii^ 
Irom it, he was specially anthorised by his client { and aW 
thiftc he was not anthoxised to depart from the reference in' 
siieh time as jto afibrd timeoos notice to the odier. party. 

§ 11. The Sheriff or oemmissioner, in taking a ptoof> or- 
a declaration,, or aa oath of psjrty» on rrfereiiee, shall not, 
on account of the absence of either party or his procnrator, 
be pievented, if he sfces cause, from going on with tbe proof, 
the time and place of taking the same having been duly fixpv 
ed and intimated* 

§ 12. Such incidental debates as arise durii^ the exami** 
nation of a party, or in the course of a process, shall be gov*' 
sidered ns cksed by ohyections and answers, unlees other* 
wise appointed by the Sheriff. or commissioner} and ^ any' 
4 farther debate thus allowed shall be taken down on a sepe^ 
rate fiKp^i* 

§ 13. Upon the dfiy assigned for rep^ng the diligence,, 
or commisBion, .the party who objtained it «hall report the 
same« If he does not do so, the other party may, in time 
of sc^ion, enrol the cause for the pmrpose of creiring circom* 
duction^ and in vacation, he may give in a minute to that 
purpose; .whiok minute shall be answered in three days ; 
^d ip rither case the term ^ shall be ctroamdiicedi unleu 
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w)ip Qmy Uvea, if it a^ear reasonable, pmcvgate the teraa. 

§ 14 WHen tbe Sheriff coBsiden it necessazy Jto grant 
acts and Gonunissioiis, the clerk shall only extxaet as amcb 
of the {Ncepess atxelates to the points 4NI which the oaths 
exe to be taken* 

. § 1^« No porty shaU be. xepon^d against a oii€ii]ii4ne-» 
tum, or against a holding, as ccmfisssed, woopt npeaa pefci* 
tinny shewing cause to excuse his foimer fiulnre^ and open 
peynient^of lipch snm as the sheriff shall modify &r indei»« 
nifying the other party. 

. §1& When a .proiof ia reported, and an interlocntov focom 
nounced thereon, no farther proof shall be allowed ex<«pt 
J9fm vcgcy weighty reasons shewn, and upon payment to the 
ether party of snch a sum for. expenses as the Sheriff shall 
determine* If an additional proof is applied for, the facts, 
end the witnesses by whom they are to be proved, moat he 
particularly condescended on in the petition, craTing . the 
additional prooH In all cases, however, the oath of party, 
when relevant, is to be allowed, if demanded, at any time 
before extracting the decree* 

. § 17. When proof, either by oath of party, or by witnBs* 
ses, is concluded and reported, the Sheriff shall, in ordinary 
cases, advise the same as it stands, without any memorial 
or written ddbate thereon. In cases, however, of intricacy 
or importance, or where writings are produced, he may, if 
he shall find it necessary, appoint memorials or minutes up- 
on thepcop^ or whole cause. 



Chaf. XII.-*Qf Bmjfiessofs Cmurt Drnf^-^Reporting 

ierlocuiorsy and ealttng RoUe. 

§ I« All interlocutors pronounced during the vacation, 
whether en summary application or . otherwise, and all snch 
i|lterlocntcrs pronomiced in time of session. as will not ad- 
mit of delay, shall be intimated by being entered in the mi- 
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nnteJioek^ aad^faall btar Jbr ihtit dite:the day op^wUck 

they arfc fo^nteied* 

' §S» lOitiiiie of sesBMn^ every intarlocntor, uofeasUte 

audi a natuve as will i|ot adnit of delay, db^ be imtuopte^ 

by being leadiii. open coort^ and sfaaU beer tbe day of iui^ 

melion for its da|:e* 

^ §a. Tbe pnmmterB eball attend in .tbe Sbexiff Cofwrt 

peiMtfallf at IM meetn^ of the eoart,andafaaU jremlan duk 

Ifing the palling of ^h^ roll. The attendance of those jhrh 

emators who redde in the cpimtry is dupensed with on 

WednesdayB, 

' § 4u The proeoraton shall letpectively either ledge with 

the cleik prerioiisly to the sitting of the conrt^ or shell uli 

least prodace at the bar^ such processes as they are seyersU 

ly accoantable for, and, on failing to do so, may .be fined ii| 

an amend of not less than 5s. to be recovered by a suquauy 

warrant, granted by the Sheriff. 

§ & After the roll of dependii^ oauses has bew qdledf 
the clerk shall proceed to call all snch new. smmqns^ as 
are then gi^vea in to him. 

§ 6. No protestation by adefeader shall bQ allowed tjU 
after iJie whole other basiness of the day has been disposed 
of. 



Chap. XUI.^'^ Reclaiming PeHiume. 

§ 1. "Eyrery reclaiming petition most recite verbatim the 
interlocutor reclaimed against, bear npon the maxgtn the 
tme date of that inteilocutor, and state ej^plicitly the gro^ind 
npon which the alteration is craTod. 

§ 2. If the party against whom the iateriocntor stands^ 
has neglected to exhibit any writing that ought to have been 
produced in the previous procedure, he may exhibit the 
same with his reclaiming petition, but then Qnly.on|iay<» 
ment of an amand of not less than fi^e shillings Stfiling^an* 
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less he can. shew, to the Mtifl&ciioD of the Sheriff; that auch 
prodactioQ had recently only come to hia knowledge, 

§ S* Two consecntive interlocntora or jirigimenta shall 
be final and concluaive npoo the point thereby decided, 
Without piejadice to the party craving the jadgnient of the 
Sheriff-Bepote^ by a short minate of appeal, referxiiig to 
ihe ferine papers. B'o rteUiming petition shall be allow- 
ed against two consecutive iatedocutors .os judgmientfl, vn- 
less where new matter has come to the knowledge tH the 
petitioner since the ingiving of the last petition, of which 
snfBcient evidence must be produced in the petition } and; 
even in that case, the petition shall not be receiv^ but up- 
^ consignation of five shillings, to be restored to the peti- 
tidier in the event of the interlpcator replaimed against be- 
ing altered. 

. § 4. Ileclfdming petitions in ordinary actions shall bb 
lodged with the clerk, and marked on. the back by him, 
within 14 days after the date of the interlocntar rocl^ilied 
against. But in actions oT removing, of alitnent, or otbeX 
summary actions, reclaiming petitions must always belodg« 
ed'within seven free days ; aiid the clerk is enjoined l|ot to 
leceiye any petitions afto; the above times. Aj^d answers 
to petitions must be lodged within the same time, unless 
ordered sooner by the Sheriff. 

§ 5. If both parties are dissatisfied with the inteiriocutor, 
and one of theoi has beep prevented from presenting a peti- 
tion on account of the other having borrowed the process, 
the SheriiF may, on apj^icatipn from the former party, pro- 
jojjate the time fpr presenting his petition. 
. § 6. Ad an ei^c^tign to these rules, petitions against de- 
crees In absence shall be received any time before extract. 
Instead of its being sufficient for a defender to crave leave 
in his petition to be teponed against a decree in absence, 
and h^ird on his defence, he must, in his petition, state all 
bis defences, both, in point of fact and law. If he does not 
do so, his pietitiori'will be refused, and his* procurator found 
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liable in siicli an aaiaod a9 tlii SheriflT maj modify ; and 
when « petition, as kere appointed, ia givtn ia> and oxdered 
io be answered, the poisaer shall state hia f^hole caase ia 
the answers* 



Chaf. ^SlY .'^f Appeal io the Sherif^Depuie. 

g 1. Parties thinking themselves aggrieved by anyjudg* 
ment of the SheriflT-substitute, whether interlocutory or fi- 
nal, shall, yirithia six free days after the date of snch inter- 
locator, apply for the opinion of the Sheriff-depute, except 
when the decree may be extracted in a shorter time than 
six days, in which case the appeal must be made within 
the days of extract. In cases of possession, interdict, sus- 
pensions, and others of the like nature, which require sum- 
mary discussion, it shall be competent to the Sheriff-siib« 
stitute to refuse to allow the appeal 

§ 2. In all cases the process shall be tiransmitted to the 
Sheriff by the Sheriff-clerk only, and at the. expense of the 
;;iippellanft. 



Chap^ XV .^-^f ewtracHfig the Becre^. 

§ r. Decrees may be extracted after the expiry oi six 
free days> frem the day when the interlocutor is pronounced^ 
ej^clusiye of the days of pronouncing and extracting^ except 
in such cases where the judge shall find it expedient to aU 
low extract immediately, or within a shorter time. But 
decgrees of removing may be extracted 48 hours after a final 
interlocntot is pronounced and signed, unless otherwise spe* 
cially ordered by the Sheriff. 

§ 2. When there are several defenders called in one sum- 
mons, and a decree in absence passes agninst sqme of tbem^ 
and i^pearance is aaade for others^ the procurator for the 
pursuer shall make out a copy of the libel and execution. 
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9i> ftr flicoDceiiis the dMoDders wfab appear^ wfaich shsUbe 
sigfied and certified by the clerk of Coart, nad given out 
ftr dtdti&g defences^ in {dace of the original libeL 



Chap. XVI. — Of Easpenaes. 

ft • 

^ 1. The snm of expenses to be given in any decree, whe* 
their in absence or mforoy shall be specially fixed by an in- 
terlocntor. 

$ 2. In all cases where a decree is given for expenses, 
the sheriff, if he see cause, may, upon the application for 
the procurator who conducted the suit, allow the decree for 
expenses to go out, and be extracted in name of such pro- 
curator applying. 

§ 3. If> after expenses have been found due by an inter- 
locutor, a petition, reclaiming against said sentence, is re- 
fused with answers, the sheriff shall award such addi-^ 
tional expenses to the respondent, as he shall deem ex- 
pedient. 

§ 4. When a remit on a bill of suspension of a decree in 
absence is pronounced, in terms of the act of sederunt, llth 
Aug^t 1787, the charger's procurator shall be allowed to 
see the bill, anJ remit thereon, and shall, within six days, 
return the same, with an account of the expense of the de-^ 
eteet and charge, to the clerk of court. The clerk shall 
immediately transmit the same without debate, to the she- 
riff, who shall either sustain, or- modify the account ; and 
against this judgment, no reclaiming petition shall be al- 
lowed* In case the sum modified is not paid in eight dayl 
morci the process shall be transmitted to the sheriff, tlwt 
he miiy find the letters orderly proceeded, and allow the di* 
ligence to be put to further execution ; and no petition shall 
be received against this laust judgment, except under such 
an amand as the sheriff shall think proper to modify, be^ 
sides consigning with the petition the modified expenses. 
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Chap. XYIL^O/ BiUi ttfJdvooaiim, £M$y ahd AppmOs 

to the Circuit Courts 

§ 1. The liberty of advocatitig interloctttorjr seiiitoiioes to 
the Court of Ses&ion in the oaies allowed by the act^ tO 
Geo. III. c« 1 12, ( 3& most be obtaiDod i:^ODlut apu^cation 
by a petitioi) to the sheriff. 

§ 2. When a procoM i» adToeated to the Court ef SeflaUiV 
it shall be produced by the procurator^ wtiose receipt stands 
for it^ within three days after intimating the bill of advo-» 
cation^ under an amand of £5 sterling, in order that it may 
be transmitted by the elerk, agreeable to act of sederaat, 
17th January 1797> and minuted in the diet-book as having 
been sent. 

§ SL When a bill of advocation, and sist thereon, has been 
obtainedf the pame^ or a notarial copy thereof^ must, in or- 
der to stop procedure^ be presented to, and marked by th^ 
clerk, and intimated to the procurator for the advene 
pe^y. 

§ 4. Appeals to Circuit Courts must be entered within 
ten days after sentence is pronounced, and served upon the 
ady^e party, ^t least fifteen days before the holding of the 
Circuit Court where he is cited to attend^ in terms of SQ 
Geo,. II. C.43, $34. 



Chap. XVIIl— Of the Poor's RoU. 

• r 

, $ 1. As parties, £rom poverty, are sometimes nnable to 
p^rsqe or defend any civil or criminal action, the procun^ 
t(Mrs of court shall annually, on the first court day of the wiilr 
ter session, appoint one or more of their number to act as 
agents for the poor, gratis. 

§ 2» Application for the b^iefit of the poor^s roll shall be 
made by petition, along with which there shall be produced 
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a oertlficatei tigtiedby themiiiurterof the paxiab, orbyChe 
heritor in whese lands the pauper resides, bearing, that it 
eoQsists with their personal kfiourlege, that the peM>n pn>- 
secnted, or who means to b^g the action, is not possessed 
of funds for paying the expense thereof. If the desire of 
the petition i» gtanted, it shall be remitted td the procura- 
'tors for the poor^ who shall attend to and condact the canse 
till its final issue ; and the pauper shall not be liable in 
payment of any of the dues of court, or fees to the pro* 
.eorator, unless expenses shall be awaxded to him in the 
process. 



• CtoAP. XiX.«-k-Of the Duty of the Proeurators in eondMidt- 
ing the digkr^nt Pleadings^ and of the Clerk of Court 
in ke^ng the Rolls and Minutes (of Procedure, 4^* 

^ li All paperi) giVeii into eouirt shall be written on oiie 
or more entire eheeta o£ paper, signed hj the procuratOlrtf, 
(n* by the parties and their ptdcurators, and containing the 
true date of their being given in to court on the top of thie 
first page, ulider an anland or 6ne shilling, for the ontbsion 
either of sigtiing or dating. The clerk shall niark trfetj 
paper on the back with the true date df the preseiitmeiit, 
tether with the number of the prbcess, atid shall sub- 
scribe his initials thereto. In causes where stamped matt- 
dates are required by act of Parliament, the pursuers and 
defenders* procurators must mark, on the back of the libel, 
that such mandates are produced. In no state of procedoie 
shall a process be sent to the Sheriff by a procurator in or- 
der to be adrised ; but shall first be sent to the clerk^s of- 
fice, and marked iil the minute-book as being sent to avittli- 
dum, under, an amand of 2s. 6dl 

§ 8. An inyentory shall be given in by the pursuer, in 
which the procurators on both sides shall mark and dumber 
the papers produced by them respectively, with the date on 
which ea<ih paper is given in, under an amand of Is. for 



REGULATIONS OF SHERIFF OF PERTHSHIRE. SS7 

eacb omission ; and when any such papers are afterwards 
^referred to^ the number thereof shall be pat upon the mar- 
gin^ opposite to the reference, under the same amand; and the 
derk is discharged from receiving any process with an an- 
swer to the defence, or other third paper, without an inven- 
tory of the process. The inventory shall always accompany 
the process. When there are accounts and other prodac- 
tions founded on^ the party making the first production 
'shall furnish an balf-sheet for an inventory of productions, 
*in which each party shall mark and number the different 
productipns mad^ by them respectively, under an amand of 
Is. for each omission* 

§ 3. The first iQterlocutor, pr appointments previous there- 
'to, may be written on the libel or petition; but all tbe sub- 
sequent interlocutors and minutes of procedure shall be 
written on a separate paper, to be famished by the pur- 
suer, to be titled, 

Interlocutors in causa^ 

A. 
against 
B. 
If any party or procurator shall presume to write upon the 
said papers, he shall forfeit 2s. 6d. Sterling for eieush oF- 
ience ; and what is so written, shall not enter the re- 
cord. 

f 4. No party or procurator, in any pase, shall give in- 
to court any information, memorial, or other paper, unau- 
thorised by the regulations,' npless specially ordered by the 
judge. The clerk is hereby discharged &om receiving any 
«aoh irregular paper ; and if, notwithstanding, such papers 
slttll-be given tn or entered in the inventory, there shall be 
levied 8 fine of Bs. at least^ and the irregular paper shall 
likewise be withdrawn. If, however, at any time, a party 
or procurator wishes, for a particular purpose, to give in 
any paper, such as a minute, or the -like, he shall enrol the 
cause, and make a motion to that eflfect at the bar. 



' § ,5* The time fint appointed for gi^jog in defences^ ao- 
swers^ replies^ memorials^ or other papers^ (except reclaim- 
ing petitions, which are specially regulated by chap. 12.) 
may be prorogated on a viva voce motion^ but under an 
amand in case nf failure therein^ 

§ 6. If the paper is not given in on the day to which a 
prorogation has been granted, the sheriff may either make 
avizandum with the process as it stands, or appoint a far^ 
ther day for giving in such paper, under a farther i^nda 
higher amand $ and the sheriff may proceed in this course^ 
^ipshetfaer the procurator on the other side shall, or shall nojt 
move, or insist to that effect. But as it nmy happen i|i 
some cases, that processes are delayed at desire of the par- 
ties concerned, with a view of settling the matter in dis^ 
pute by arbitration or otherwise, the procurators for the 
parties, in suclixases, shall sign a declaration, bearing that 
they are authorised by their clients to state to the court that 
such processes are under communing. 

§ 7. The clerk shall keep a diet-book, in which shall be 
marked the several judicial steps of process, and all regula- 
tions of or proceedings in court. 

§ 8, The custody of processes borrowed from the clerk^ 
shall be fixed by a receipt in the receipt-book, signed by 
the borrower, who shall thus be under an obligation to re- 
turn the same on demand, or at the time appointed. 

§ 9« £very procurator shall give in to the clerk of court, 
on the first court-day of the winter session, yearly, a note 
of the names of the clerks and apprentices for whom he is 
to be responsible regarding the borrowing of processes. He 
shall also intimate when any of them leave him; and he shall 
be answerable for them, till intimation of their having left 
his service be given. 

§ \0* Upon the day app^nnted for giving in defiences, an- 
swers, replies, duplies, or other writings or papers of de- 
bate, or for proceeding with any other step in causa, the 
process shall be returned to the clerk by the procurator, 
who is responsible for it, under such an amand as the she- 
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riff may modify ; and in this and every other caae^ where a 
process is improperly kept np^ a caption to force reproduc- 
tion of ihfi same sh&Q fie grantod on tile application either 
of the party or of the clerk^ and the procurator complained 
on shall be liable in Is. as the expense of the caption^ be- 
sides the .expense of executing^ and be fuither liable ili an 
amaaA not eitceeding Ss. nor under Is. The process^ (if 
not finals) when so forced baek^ may be advised as it 
stalidiu • ' ^ 

• f ll/ No proems sbalt be left at tlie clerk^s ofece in ab- 
iKtoee of the clerks, othervr ise they shall not^be answerable / 
finr the same ; and in order that the procurators may have 
proper' access to the office, the eieik is hereby enjoined to 
keep the same open, from ten in the forenoon to two bVIodk 
in the liftemoon, and firom four to seven in the afternoon : 
ilnd to appoint a pe^rson to^ attend regularly during these 
hourii, for the purpose rf lending out and receiving pro- 
cesses. ' "' 

§ IV. If any party or preeu^t^r shall cutty' away frdm 
the elerk'any process, without baving the same marked up- 
on him, or granting bis receipt, or shall, without the know, 
ledge and permission of the el6fk, take any paper out of a 
process, he shall forfeit a sum not under 908. Sterling, be- 
sides being liable in damages, in case the process or any 
part thereof, be lost, or sustain hurt or injury ; the same 
penalty and consequences shall ensue if any process, which 
a procurator has given out of his own custody, be lost, or 
any way damaged. 

§ 13. The procurators are always to be responsible for 
papers signed by them, whether drawn by them or itot. 

$ 14. When a process is allowed to lie over year and day, 
the party desirous to awaken and insist in the 8ame,^ust 
raise a summons of wakening In the nanal form, unless a 
minute is presented, sigfied by both procurators, and hold- 
ing the cause as wakened. 

z2 
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Chap. XX.— Of the Levying and Disposing of Fines^ 

Amanda, and ForfeUwrea* 

§ 1. AU fines^ amands^ penalties^ and forfintiires, imposed 
upon procuratorBy shall be paid by the procoraton to the 
clerk of court, or to a collector oanoed by the sheriff^ im* 
mediately on intiinati<Mi of the deliverance awarding the 
same $ and the refusal to pay any such fine^ amand^ &c« 
shall be considered and proceeded on as a contempt of 
court ; it being always (competent to the sheriff^ to setuxn 
such fine on petition for the procurator^ shewing due cause 
to that effect. The clerk of court, or collector appointed 
by the sheriff, shall keep an exact account thereof in a book 
for that purpose, to be exhibited to th^ sheriff at the aid 
pf each session. The coUectoi*, for his trouble an attend]^ 
to the observance of the regulations, and in collecting the 
fines, shall receive a fourth part thereof; and the remainder 
shall be applied to such purposes as the sheriff shall direct* 
Tlie clerk of court is hereby discharged from giving eat 
9ny process to a procurator liable in an amend, &c» till 
the same be paid. 



PART II. 



OF SUMBIAR7 APFLlCATlOXSy ARULSTMXNTS, &C. 

• • * 

I 

Chap. 'L'^Summary AppUeationSf hoWf and in what 

Casee to be allowed. 

§ 1. In all cases which require extraordinary despatch, 
and where the interest of the party might suffer by abid- 
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ing the ordinary indueUBy applicatioiif by snmmary peti- 
tion^ may be nuide to the sheriff, who shall, if he aee canae, 
ordain the petition to be intimated to the defender, and an- 
swers to be made thereto npon sach indueuB as to him ahall 
seem proper ; and where there are more defenders than one 
complained of in a petition, who cannot all be ^ted to one 
day on accoont of their residing at a distance from each 
other, it shaU be competent to call npon them to answer ip 
oiflerent diets. 

{ 2. Sommary application will be allowed for sealing a 
defunct's repositories^ for inventorying and valning the ef« 
iects, for seqnestrating and bringing to sale a tenant's ef- 
fects for the hypothec, or bringing them back de recent 
when carried off, for secnring the effiM>ts of debtors who 
ha've left the country, or are in the act of leaving it, an4 
are carrying off their property, in defraud of their credi- 
tors, and for securing their persons till caution be found 
de Judieio sUH, and in other cases of a summary nature. 

$ S. The officer serring and intimating such petition and 
deliverance, shall give to the defender, or leave at his dwel- 
ling-place, a full copy of both, with a written, citivtion, and 
return an execution accordingly. 

j 4. If answers to a petition, ordained to be intimated, 
are not lodged within the time appointed, the derk shall, 
upon production of the warrant, and a regular, execution, 
certify that answers are not lodged, and thereon the She^ 
riff will grant the desire of the petition, or pronounce such 
other sentence as shall be deemed expedient. 

§ 5. When answers have been lodged, the process shall 
be given out to the pursuer to reply within such number 
of days as were allowed for answering, unless the sheriff see 
cause to fix an earlier or. a later day. Parties or procura- 
tors failing to observe such appointments, shall be liable tQ 
the compulsitors provided in ordinary cases, and the pro- 
cedure in such. cases shall not abide the ordinary course of 
the court days. 
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'f *6. In- cases ii wktcb to interdict lias been gnqifced^ 
and wheB the ddandar. bur loc^^ amswei^ by t|ie time ap^ 
foinUd, boc the petitionar liaa fiiileil eitbev to report tl^ 
warrant and neeiituMiy or to vefdy witbin the time ^fhlh^ir^ 
the e]eik shall, ekher of Umselfi or at Uio dosiro of th^ 
iMpondent, as soon as the indtfOM are run^ certify^ that 
ibe petitioner has failed to xe^rt, or to reji^y^ l^ld shall bqf 
the same before the sheidff. .. 

^ 7. In all summary questions, reclaiming petitions shall 
be lodged withm six fr^b days of the date of the ^interlocu- 
tor reclaimed against. 

^ S. In a^ cause rektire to the state of houses, feace^ 
or any other perishing or changing subject^ inspecUon maj^ 
instanier be ordered by the sheriff, whenever iloinandod by 
any party ; all questions as to the defender's liab^ity boii^ 
reserved for after 



Chaf. Il.'-^Cf Decrm of InierpoMkm. 

§ t. VThen application is made to the sheriff to have his 
authority interponed to a .baron decree^ warrant must bf 
granted to cite the party against whom it is obtainodj to 
shew cau^ why what is craved should not be graqtedi and 
if no just cause is shewn, the sheriff will interponohis au- 
thority theiieto accordingly. 



Chap. III.— «/ Warrmts tfo Sdl EJSstte, SequeUtaied 
or Pirinded, tinder the Bankrupt Aei, .. , 

§ 1. When a petition for sequestration is presented, the 
sheriff may pronounce an interlocutor, sequestrating the 
ctop, stocking and eflects, and grant warrant to take an in- 
ventory thereof, and ordain the petition and warrant to be 
served on the tenant, and him to give in answers thereto 
within such inducue as to the sheriff shall seem proper. If 
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* 

no answers iiie lodged witbio tbe time assigned^ the sheriff^ 
cfti a certificate botii the cleik of coaft, ' and a minttte from 
tire party craving^ a sale, accompanied with the executions 
of seqnestration and service^ may grant i^'arrant of sale, 
Biery .warrant to sell feqnestrated efietts shall be carried 
into execution at the sight of the clerk of court, or other 
person authorised by the sheriflT, who shall report, within a 
certain specified time, the result of his proceedings $ and 
in erery case whevb an actual sale follows on such warrants, 
the principal roup^lists must be reported in court, or a re* 
^larly cert^d copy thereof, together with an liccoiint of 
the expenses incurred in the sequestratiotr and ^ale ; and 
also a state of the debt doe by the defender, shewing the 
ffifferenoe between the debt and the piroceeds of the efiectrf 
sold ; reserving always to the patty, the proprietor of * the 
sequestrated effects, .to apply at any time, and insist for a 
report and account of snoh as are not reported, as directed 
by the proceedings in the sequestration, and warrant to sell, 
and by this regulatiM. 

§ 8. Executions of poindings, obtained in terms of the 
bankrupt act, must, agreeably to that statute, be reported 
to the SbertfiT; who, on application, will grant warrant for 
the sale o^ delivery of the gotfds in payment of the debt and 
all charges ; a notice o^ not less than eight free days, and 
not mora than 80 days being given, in terms of the act of 
sederunt of date 14th December, 1805. A note or minute 
of the sale or delivery, must be lodged with the clerk, and 
marked as so lodged^ within eight days aiEter such sale or 
delivery. This fiote or minute is to be kept by the clerk, 
and made patent tp all cqncemed for a fee of Is. The ac- 
count of exp^ndes must be given in with the note or minute,' 
in order that the Sheriff may modify the amoont. 



Chap. IV. — Of Arrestmente, 

{ 1. Wh^i warrant of arrestment is not containeci in the 
summons, the clerk is authorised to issue precepts of ar- 



344 APPENDIX. J 

lestment upon there being produced to him a regafaur smii^ 
moDS, or a written document of the debt on account of 
which arrestment is craved. The pcecept shall always set 
forth the ground of the application for the arrestment ; and 
no blank warrant of arrestment shall be .granted upon an^ 
pretence whateyer. 



Chaf, Y .'^'^f if embers ^ Cefwrt. 

I 
J 1. No perscm shall be allowed to practise as a procura- 
tor until he be regularly admitted* For this purpose he is 
to present a petition to the Sheriff^ setting forth his qualifi* 
cati<m8 and capacity % and praying the Sheriff eidier to take 
trial of his qualifications^ or to remit him to the procurators 
for that purpose. After he is found properly qualified in 
either of these ways, the Sheriff, if he see cause^ will ad- 
mit him accordingly. 

$ 2. The Sheriff^Ierk shall not act either directly or in- 
directly as a procurator. 

} 3. No messenger at arms shall be admitted a procura- 
tor unless he shall previously grant an obligation, to be lod- 
ged with the clerk of court, binding himself not to officiate 
as a messenger $ and any procurator who shall officiate as a 
messenger, shall, by so doing, forfeit his right as a procura- 
tor. 



Chap. YI.— Of Offieers of Court. 

J 1. Any person, in order to be admitted an officer of 
court, shall present a petition for that purpose $ and if the 
prayer of the petition be granted, he must, before actings 
find security for the faithful discharge of the duty, and for 
his intromissions to such extent as the sheriff shall fix. 

$ 2. Either one or more officers, as the Sheriff shall ap- 
pmnt, shall always attend during the court. 
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PART III 



or c&mnrAL froceduax. 



XiuAKLF^WarrmUi to Apprehendj of» the XSommiuiim of 

d Crime. 

m 

{ !• These, in the general case^ ought to be applied for 
hy petition \ either in name of the private part^ injured, 
with •concourse of the Procniator-fiscaF ; or at the instance 
of the Procurator-fiscal alone, for the public interest. The 
petition should set forth the facts and nature of the criijie, 
and should pray, either that the party be brought befor^ 
the Sheriff, for examination, or that he should be incarce- 
rated, till liberated in due course of law. 

§ 2* The officer, in executing the warrant, ought, if de- 
sired by the person against whom it is granted, to produce 
and shew the same to him ; but if such cannot be done with 
safety, he ought to inform the party of the nature and sub- 
stance of it. 

$ 3. The officer must not execute the warrant without the 
bounds of the county, unless it be backed, or indorsed by 
some other sheriff, justice of peace, or proper magistrate, 
having jurisdiction within the bounds where the warrant is 
executed. 



Chap. II.— jRroosdtirv after Arrest. 

{ 1. When the person accused is arrested^ the Sheriff 
will either proceed to examine him (if -suoh are the terms 
of the warrant ;) or take a precognition of the facts, if the 
warrant was for commitment ; and in the course of isuch 
precognition, the prisoner's declaration shall be takfn« 
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Chap. ^.^-^imfnAtmentfoT Trial. 

} 1. If the precognition aflfbtd snflkbnt grounds of charg;6 
against the accused, and if there has bcjien no pre^ous war- 
rant of commitment^ iSU liberated in due course of law, the 
Pzocnrator-fiscal, or private compUuner with his concolitse^ 
ought thereafter to present a petition to the Sheriff^ stating 
the facts and the crime, with the time and place, and pray- 
ing for a warrant of commitment ; mi which the Sheriff will 
grant warrant of commitment, HU liberated in due course 
of law ; and if the crime is one of the mqifora delicta, he 
will forthwith transmit the precognition to the agent for the 
Crown. 

{ 2. The warrant of commitment, if it does not specially 
refer to the petition or complaint, ought to state the facts 
and the crime, for which the person was committed, and 
the prisoner iought, immediately on his imprisonment, to be 
served with a full copy of the warrant, if it dbtinctly states 
the cause of commitment : or if it does not, with a copy 
also of the petition and complaint ; and these, either under 
the hands of the officer who executed the warrant, or of the 
jailer. 



Chap. VI.— 0/ Bat/. 

§ 1. Bail must be allowed for all cikacta that are not 
capital— and this must in the general case be determined 
by the natate of the charge, as appears from the petition, 
and warrant of commitment for trial. 

{ 2. That in violent assaults, where severe wounds have 
been inflicted, from which loss of life maybe apprehended, 
bail shall not be allowed, without evidence by a certificate^ 
under the hands of a physician or surgeon, that the sufferer 
is in no danger of his life. 
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{ S. The mawimum ail bail is, for a nobleman^ £l90O 
Steriing; for a landed gentleman, <f600; for any othef 
gentleman^ or burgess, or hooseholder, ^900; and for any' 
inferior person, j£60 : The sheriff, faoweyer, may modify 
the above sums, according to circomstances and the nature 
of the crime, and in certiin cases, restrict to the bail an** 
thoriaed by the act 17ai« 

§ 4. That all applications for bail must be in ivriting, 
- $ 6. That the cantioa oSbxei in the petition for bail^ 
ODght to be, << to answer to any libel that ahidi be offered 
against him, f<»r the crime wherewith he is charged,'* at 
any tme wUhin the space of eUir numths from the date of 
the bail bond. 

§ 6* That the clerk of court shall, in the first instance, 
judge of the sufficiency of the cautioner who shall be offered. 

§ 7. That the sheriff will, within twenty-four hours af- 
ter the presentment of the petition for bail, give a written 
and signed deliverance, cognoscing whether the crime be 
bailable, and what is to be the amount of the bail. 

§ 8. That the sheriff is competent to admit to bail per- 
sons committed on the warrant of the justices of thepeace, 
or magistrates of burghs, or even of the Lords of Justiciary : 
proiaded he is competent to take trial of the offence, with 
which the prisoner is charged. 



Chap. VII. — Of Criminal Complainta or Libeh. 

§ 1. These may be in the name of the procurator fiscal 
alone ; or in the name of the private party injured^ with 
concourse of the procurator fiscal ; or at the instance both 
of the procurator fiscal and private party. 

§ 9. The libel or complaint should be drawn, as nearly 
as possible, .in the form of a regular indictment; stating 
the crime in the major proposition, and subsuming the facts. 
Tiie time and pfacs should beaocurately stated* It should 
charge the defender to appear personally, and to find can- 






tioo^ wh^se itm not preTioudy found enacted in (^ A^rif 
coiii^ bfwksy that be shajl attend the wiuxie diets 4^ eoiprt^ 
till sentence ii pronounced, 

f 3. If the libel is to be tried ^ampimil j, witjient tk» iHf 
tenFeqtibn ef a jury, it ought to ci^cliide for fine, deaege&t 
or impnsonnieiitf or banishment frpm tJbe eonnty; If it ia 
to be tried by jury, it ought to c^ws^ude g^ierally fpv ike 
piUns qfUnp* 

) 4. In both cases^ tbe libel j9pr complaint qheutdbe^ij;!!- 
ed by ^^he clerk (^ cQurt, ^xid a Upt of the witneaee^' nmnea 
an.d'designationa ngned by t)ie. pre^eutosr^ pnght t$> bean** 
mpxed. I^ cases of ipfexior miiment, Quch as petty aas^idta^ 
or the like, which are prosecoted at the in^tentis of tho 
private party, with concourse Kinly of the fis^i^l, apd iwiiily 
for the repovery of damages to the private party, the aame 
jfonn of libel and execution thereof against the psMty ought 
tp be observed } . but the process may go op theireefter by 
written debate, and interlocutor of relevancy, and allow* 
ance of proof, for which a time shall be fixed by the interlo- 
cutor f ap^daiigenee be granted to cite ^yitnessesr 'for both 
parties. |n trials by jury, a list of tbe assize onj^t aUo to 
be annexed, and signed by the SbenC . 



Chaf. VlIL-^EofeciMon of the Libel and Inducke. 

} 1. The officer shall deliver to the party aeoosed^ if he 
finds him personally, or shall leave at his dwelling-house, a 
full and aeourate copy of the libel, and list of witnesses; and 
alflo a popy of the list of amze, where the trial ia to be in 
that fonn. 

§ 2. If entrance is not obtained at tke dwelliag-house, 
copies of the libel, and lists of witneaaes and jury, otight to 
be affixed to the moat patent doer of the dwelling-house; 
md afterwards to the market^rcross of the head bnr|^ of the 
conntyi by open proclamation. Thia bust to be observed in 
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every cue where tbecitatkn is not perBooal^ and wbexe the 
trial is to be by jury. 

§ 3. The Ijsts of the witnesses and jujpy ooght not to be 
served on papers apart^ but ought to be annexed to the libel 
px poivphiotf ; r -. 

$ 4« Th^ written ezeqptioi^ of th$ officer ought to hie Wr 
der hi^ oynx hand, iind that q£ the ^viti^es^e^ ap^cf ally dfi^ 
^igmd, in Tvhpse pKBepi^ the thio^ has beeQ done. It pifghf 
^, set forth thp niaoner of oi^tipn ) jsod should be ^cmalf 
in the dates* 

§ 5. The inducuB in summary complaints^ ought to be 
six fiee days— Jn libels to be tried by jury^ fifteen free days; 
w e. e^ olssive of tl|^ day of cit^^tioQ, and day of C0m{lear7 
ance* 

Chap. IK.-fMf Competrnmee, and of Nonr-drnpearam^. 

§ 1. If upon ^he diet to which the defender is cited^he 
appe^^ hut the pursuer fails tp insist, the diet shall be dcr 
clared to be deserted^ and the Sheriff, if the circumstance^ 
of the case require it, shall award full costs to the defender, 
which may be thereafter recovered by all manner of legal 
diligence. 

§ 2. If the defender fail to appear at the diet to which 
he is cited, the Sheriff may s^bject him in a fine to thepro- 
secutor, in respect of his contnmacy ; and j^aat warrant 
for apprehendiug and imprispi^ing him till payment, and ux^ 
(il he find sufficient c^iution that he shall attend the whole 
diets of court. .., \ .' 

{i3. If, afler cavtion is found, the defender shall &il to 
compear, hi^ M-bopd shall be declaxed fi^feited. 
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Chap. X. — Of Letters of EwcuJpa^on. 

» ft ^ 

'$ 1. The defender^ if he demand it, shall receive from 
the clerk letters of ezculpation, containing a warrant for 
citing his witnesses, agreeable to a list signed by him or his 
procurator^ two days before the diet of examination ; and 
the said witnesses shall be summoned to appear on the same 
day to which the defender himself is cited. 



Chaf. XL"--Of stating Defences, and of the Imterloeutor 

on tk^ Relevancy. 

} 1. Upon the day preceding the day of compearance^ 
the defender shall give in all his defences, in writing, to the 
charge contained in the libel ; except in those cases of in- 
ferior moment refen:ed'to in § 4. Chap. vii. and upon ad- 
vising the libel and defences, the sheriff shall either pro- 
nounce an interlocutor on the relevancy, or, in case of diiB- 
enlty, shall ordain memorials thereon to be given in. 



Chap. XII.— CV the Proof and Sentence. 

§ 1. After an interlocutor on the relevancy is pronounced, 
the sheriff shall forthwith proceed to examine the witnesses 
adduced, hinc indCf upon the facts admitted to probation, 
and take down their depositions in writing ; or in the cases 
of inferior moment, may grant commission for doing so. 

$ 2. If, upon advising the proof, the sheriff shall find the 
defender guilty of what he is charged with in the libel, he 
shall pronounce sentence such as the circumstances of the 
case shall require, not exceeding fine or imprtsomnent, da- 
mages, or banishment from the county ; and where a fine 
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has been awarded, he shall grant warrant for imprisoning 
the defender, until he shall obej the sentence by payment. 
{ 3. If the defender is a married woman, the sheriff may 
ordain her to be imprisoned in modum pcena^ for such pe« 
nod as shaU be deemed proper ; and he may in said sen- 
tence authorise her liberation, upon payment of such a sum, 
in name of fine, as shall be judged adequate to the offence. 



Chap. XIIL-^Crimes to be tried by Jtiry, and procedure 

m these. 

{ 1. Crimes competent to be tried before the sheriff, 
which infer loss of life or corporal punishment, shall be 
tried only by a jury ; except where the contrary is provide 
ed by special statute. 

$ 2. In die course of trials by jury, the forms of die Court 
of Justiciary shall be observed, excepting only, that in all 
cases, the proof, with the objections to the witnesses, and 
answers, and other steps of procedure, shall be taken down 
in writing. 



Chap. XIV.-— (y the Ewecution and Sentence. 

{ 1 . In pronouncing and executing sentences, the sheriff 
must attend to the provisions of 2d Geo. I. 26. and Sd 
Greo* II. c. 32. $ 2 ; and no sentence can be regularly pro- 
nounced except in the presence of the defender. 



Chap. XY •— *0f Application by Summary Complaint 

§ 1. In all cases which require extraordinary dispatch, 
the private party aggrieved, or the procurator fiscal, may 
apply to the sheriff by summary complaint, who, if he sees 
cause, will either grant warrant for bringing the party be^ 

2a 
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foF6 hiita for ezaminatioti, or appoibt the cl»niplAui4 16 be 
intimated to the defendeiv and ordaia liBli to appear por^ 
sonall j in conit for eKaiiiination> or to make aDa#en there- 
to^ upon su^h inducug as he shall fix ; and shaU faiftkar 
proceM therein as the nature of the bast siaK rtf^itirt* 



NOTE. 

In the Twelfth Report of the Commissioiiers on Courts 
of Jastice^ brfore alluded to at the Goaclnsion o£the Disserta- 
tion, it is set forth: ''That there is no uniform or fixediate 
of charge for the same business^ as it oooors in diffisrent 
counties and districts— a fluctuatioa tod uncertainty una- 
▼eidably productive of much iacoaveaience to snitoni, and 
a frequent seiirce of per^xity atad disputOA" 

In ordei^ to remedy these evils, a general Table, establish- 
ing more moderate as weU as more uniform rates of chaiges, 
is recommended ; and as the Table for Perthshire seema' to 
approximate nearer to an equality or medium rate of charge 
than that of any other county, it is hereto subjoined. 

But the following pertinent remarks-, near to the ckse of 
the repcnrt^ are well worthy of consideration. 

'' II. It has been incidoatally noticed^ that some regula- 
tion is requisite, when a paper is not drawn by the procu- 
rator, but either by the party himself, and signed by the 
procurator, or drawn and signed by counsel. The necessity 
of requiring every paper, which is^ not drawn aad signed by 
counsel, to be at least signed, if not drawn by one of the 
practitioners before the eoifft, is too obvious toreqoire ittus- 
tration, akhough we may observe^ the enfevcemont of this 
necessary rule has been eomi^kiaed of as an unws aaa tabl e 
infringement of the right of parties to plead tbeirvwn cause. 
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NOTS. 955 

Jkk afl<ihe fflMMdii^ yi tk^ Sheriff Court gie wifbnidy 
tmM^oot ia wikii^ irn ovdAr that » Mcofd nuiy exiat, t» 
M xefefted to^ ill tli» went of an appeal^ it would often bo 
hafoamUte for the jiMlge to ooUoct thb mmta of either the 
Kbel ov defeiee> (t6eqr aothiag of the ohaiioe of iifdenuit^ 
impiepiiV <ir oSeMive' matktr,) if stated bsr the partiea 
thiiliiwilteii»-iiiifcOad of beiag laid befere him hy pewona ae-^ 
elMtelhed to the d«t;f ^ attd feBpombie f<w ita pioper fulfill 
iaettti Ai'the Aom time^ there msy be oaset'ia which, if 
arpabesMotf adopta » p^per dfiawn by hia eaiiplqyer^ and 
hak^ onlf to eo|>7 and aign* the^aamo, itwMldbe quite nn* 
ntaMahk that he abolild be^aUowed to make aa high a 
•hwge flBif the pfcper had bee» dsawaaa well as agaed by 
hiiitaUl- 8wh'««^m>i8r of c<mille|«Btill more objeotioBi* 
aUe^ wherd' » pa^iMiq^ dmwn* and MfpsMd by comuel^^he 

oilyi eeacen tt oee w iih ia- Iod{^ it in pro* 



^ Bat ifliae^anlceliaiieirtlieae-obviooa distiactiona are 
eilhatf aat- attended le#'<nr thende ia so lax^. aa to admit of 
beiog followed or mtf aeoording. to oixoiuauitaaces* Thna 
iah^y^bkJa^ tiie? taUa-elf foea ia silent on the ralgect j bat 
we l«0 infimed by thi^ aberiff^abstiitate, that in practice, 
wiMtfe p ap a w aro'dyawa l^p^coonsel^or the party^ half fees 
aaa geeiirally €haiged»> bat sometimes the whole; 

^^ la Sdmhaigh-and Glasgowy^tha* tables are likewise al- 
ligcthUr sHent ea this head^- bat,.it ia stated, that in the 
laMer plaee> wh^a^paper is drawn by oounsel, ' a reason- 
oUa he aa allowed^ the pioearator ^' and in Edinboigfa, 
ia^fefimk of aagr rale aa that subject in the sheriff court 
taUOyhe ia aUawedierrevisiag,aa the sheriff-^kpnte informs 
V0^ Iha foafiaed fay ihe taUain the Admiralty Court. 

** In the counties of. Ini ar a s flSy Beafrew, Linlithgow^ and 
asanaethemy the preearataa'a ohaige is the same, where he 
Artvwa a-fiipat^as whare^ he^iavelieved fixmi that duty, either 
19^ the party oaky aoaaset employed in' the cause. 

^* It^iaohyiaa%«t b e gofar a»*that this matter requires xe^ 
r bM in ad|jaitiag> the e)aim of the procurator en 
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such 'occasions^ we think it very uecesMuy to provide, that 
where a paper is ' drawn by counsel in any of the inferior 
courts, the whole expense^ in such cases^ should fall on thc^ 
employer, and not on the opposite party, even in the event 
of the latter being unstaccessfiil in the suit, and having costs 
adjudged against him. The shenff^depute of Linlithgow is^ 
indeed, of a different' opinion, being rather inclmed to think, 
that in cades of importance and difficulty, it would be ad«* 
visable'to allow fees to counsel to enter into accounts of 
expenses, as the necessity al after proceedings in the Court 
of Session, (by advocation, &c.) might thus be saved. Biit 
thougb this efiect might sometimes be expected to foUow, 
still, as it is of the utmost importance to keep the expenses 
in all courts, but especially those of. 'subocdinate juxisdiG-* 
tion, as low as possible, and that the rich should not have 
any .means which can be avoided, of rendenng such conrts 
inaccessible, on equal terms, to poorer litigants, we camioi 
but think the employment of eouisel in the sheriff and burgli 
courts one of those extjia chac^Rpes whicli ought not to be al« 
lowed in taxation, as beiween party and party, 

'** ]2. When apaper or written pleading ijei lodged in pie-' 
cess, or, in other words, placed in the hands of the cleric ef 
court, intimation is made to the agent of the opposite party, 
who applies for and receives it, in order to examine its cod-- 
t^nts, and take such farther steps as^iay be reqnirite;*- 
This is what is termed borrowing a paper; or when' the' 
tvhole writings and documeota are delivered over; a pro-i 
c<bs6 ; and in some counties Ae practitiimers are allowed a 
fee oik such occasions, which is intended to remunerate theni 
for their trouble, in receiving intimation, making' applioa^ 
tion to the clerk, granting a receipt for the writings 'deli-^ 
vered, preserving and retormng them. 

'' This however, is by no means a general' item* of charge' 
in the sheriff coiirt tables. Indeed,. with CKO^iMoftbe' 
counties of Berwick and .Lanark, (im^uding Glasgow) It' 
does not appear that any fecfor'thesedutiiM is elsewhere 
Allowed. This has probably arisen- fi^' a wiih to disobu- 
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Kftg^.&^P^^ or uiineciesaaEy bonowingg^ andoa tbe princi- 
ple of remimeiSitiDig. the piactitkner for .acts af.duty, "wtiick 
it does not depend on. himself, or on him and thfe .clerk cC 
court to muklply &t pleasure* On these grounds, and be- 
cause, we, do not think it necessary, that every separate pro^ 
fessional duty should be sufficient. to afford an adequate re- 
quital, for the. labours. of the. practitioner in its diftrent 
stages i we concur in the propriety of the. ahnost univer^ , 
rejection of any fee on this head. 

^<19. The fee for atteildaace: at proofs, is jwmetimesgo- 
▼emed.by the number.of witnesses examined^.but more fre- 
quently by the length.of time censumed.in theexamination. 
It is obvionsy however,, that the latter method of relating' 
the: amount of renaoneration for this duty, makes.it. Equally 
the interest of the: agent, to protract the proof, as if hewfere' 
aHowed to charge: so mudt per sheet of ea6h deposition'; but,' 
i^n thee whole, it appears . safer to adjust the fee in this 
manner^ thiuiito makeit i^pesd^as in Caithness, and. some 
other counties,, on the. number of witnesses examined. To 
this no limit, other than the discretion of the practitioner, 
can eaaUy be as^ign^; but some check on nnnecesary leqgth 
of examination arises from the presence of the judge, or of 
the commissioner appointed to take the proof, and whose 
djaty it is to put a stop to whatevei' appears irrelevant or 
extraneous. . . 

4t We may further notice, under this head, that.a disf 
tanction in the rate of chaxge is generally made between 
the jGrst and sobsequent hours of attendance ; . and to pxB- 
vent an unnecessary multiplication of sederunts, . the first 
•henr,refened to is. usually declared to be that of each par- 
ty's proof, and not.of eaicb sederunt, unless theformer has 
la^ted.so long astto make it reasonable that the. higher rate 
shonld.be repeated. when. the next sederunt takes place. 
In Edinburgh, '.Haddington^ Linlithgow, and.si^me.othfr 
counties, if a sederunt .la^ts. three hours, .it has (this effect* 
In.f ertht and Forfiu:, .it must havie continued . twice that 
time before, the right^to charge again fopra first hpur^JiitcMrB. 

2a3 



SA8 AFFEN]>IX. 

Of 4h^Bt periodfl^ tlie Jatter is mmt ^waaoaaMa, DmBsiw 
wiekahijce Table dirsots, diat tlie wfcde anandaaoc in om 
day ahM he ooiiBicteied aa one Mdeiiiiit. 

<^ Tlie rate of cbaiges per hovTi is, in mpat^cewitiei^ ja» 
gvlated by the amaunt of tbe olaim ; bat in aome, anob aa 
LiTanMp^ JBaaff^ Kincardine, Roas, Cpomavty, SntbwianJIy 
Beo&ew, andaome otherB, |io legaid ia «paid 40 Aia ck^ 
cnmataaoe^ -bat the ^«rge ja at Jtht Maw ante in .all 



V In^be-ommtiea of EdinbiHgb^uid JBenanck, na «reU aa 
tbeaeof Bavth^md Focfor, tfae fee fer thefint hoor^a aftv 
tandaacein^aaeaauider ^^ iaJii. 6d. apd &r weiyaanp 
^pediagJioiur,la.6d. In Linlitfagaw^in^aaea o^dariM. Kk. 
U ia la. 6d. fer tba £iat, and la. for ^amry otfaar banr« 
39iia oommanoaBiwit of tha aoillo, at i^ Jowar^daaaiof . oa aa a 
tban it aeta^pt witb in any of 4^olaat-niieBi|ianad4;Qnntifl^ 
appeaas Jnghly proper and -aaasonab^j ain4itinayl)e n^ 
aarved, that, in linlithgow^ 4h# iee for ajitnndiag paaofii U 
aomewhat 4eaa in the higher, nawaH aa the lower ^laaaaa of 
eaaea, than in Edinburgh and Berwidk, being Aa. fi« libi 
flrafty and 4a. every auceeeding honr in eaiea of JfM and 
npwaida, instead of -Aa. for the first, and 4ia. for emy otkoa 
boor. 

« Bnt these ratM, howeter, appear 4o be pxeoKite, and 
are higher than those idlowed in Perth and ForfSur, innaaea 
ef S60 and npwavda, bnt not aoiugh na ihos^ in Lanark** 
ahire, {inolnding Glaagow,) isvliere, in ^easea fran SU to 
ifflOO, the chaaga is Sb. ix eifefy bo^pAi nitendance, and 
•b.^. per boar in caaes ef j01C|O, and qmnnk 

•M Neither ia4hai6 -ai^ nMintion in 4bo Sdinbnigb, h^ 
nark, Betmck, or Liidithgow lUbles, that Am attenfbmce 
nnderstood and ieqniied, and fbr wUcb aapla reamneaap 
tion is assigned, ia^Jiat ef the pieoaratop l^ufelf, andnat 
Ae attendanee of a clerk. In a matter of a* aanob iai- 
portanoe to a party, na the proper exanttnation ^ km -'mt^ 
nessea, and eraaa-nnanunatian ef thcie of bi^ appeaent, 
4lda ahorid alwaya^be «n wpoMa eonditien of tba fea, and 
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it is M an tlie Pertb and Foifanhire Tables ; bat, as finr as 
tv« baTe obsarved, ia those alone : the chai^ge per hour should 
alwwfs be deelared to inclnde preparatory trouble in reeeiv- 
ing iastroctioiiS; precognoscing witnesfles, drawing interre- 
gi^toiies^ &c. as occasioo is sometimes taken^ of which the 
practice ia lovemess affords a& instance, to charge iseparate* 
IjT for these duties* 

'^ 14. Although the pieearator's fiee on the summons^ 
defriice^ and interlocutors, is generally understood to form a 
xaamnaration for all ineideotal duties connected with a de* 
pending process, lettefls rendered necessary by the distant 
place of nsidenee of the party, or other special cause as^ 
signed, are, in seyeral bounties, allowed to be charged at 
eextain rates, according to the amount of the sum in dis* 
pute. Thus, in Haddington, the charge for a letter, in 
eases under iPl£, is Is. in cases from j&15 to <f 85, Ss. and 
in all aboye £2&, Ss. The charge is the same in Edin- 
b«rg^ and Berwick, but with this proper difference, that 
mo fee for correspondence im b MuwJ ia cases under £& 
This distinction is likewise attmded to in the Perth and 
Forfarshire Tables $ and in those counties, 2s. is the 'highest 
fcMS allowed for a letter in any case. This mode of remu- 
neration, according to the amount of the claim to which the 
eorrespondence refers, is, upon the whole, prefefiable to the 
older practice^ which still prevails in some parts of the 
country, as in Argylesbire, SarLcudbright, Banff, &c. of 
charging by the length of the letter ; and we would only 
torther suggest, that whatever sum is fixed for this dnty, 
dhwld be stated to include the expense of copying and book* 
iog— an omission which f^en affords a plausible excuse for 
t;it|:a charges. 

** 1& Afi a eeper^ role, applicable to the majority ef 
eases^ we ican b^v^ no doubt that the aecennts of praotiiiiMi*^ 
e]» against their (clieptu should be governed by the same 
rales, and su1>jaQt to the same taxation, as those which are 
ehasgad by thepn to the opposite party, when decree with 
axposs^ ia given against him. This is by no means the 
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constant rale at present on the subject ; as in T<tnarkiAiie> 
and some other counties, we are informed, that the table es^ 
tablished by the sheriff is only understood to regulate ac« 
counts of the latter description. On this head, it is plainly 
quite impossible to lay down any rule which would be ap- 
plicable to ali cases. The only check consists in the pro- 
per exercise of the discretion vested in the judge, whea 
such accounts are audited by him. 

. ^^ Lastly, It is obvious, that after every piecauticm which 
can be adopted for the regulation of the charges in these 
courts, and with a view to keep them as moderate as pos- 
sible, a poor's roll ought to be establiidied in all of them, 
in aid of those who would otherwise be unable ta obtain 
their just rights, when withheld, or to defend them when 
attacked. 

^' This, in some counties, as Aberdeen, &c« is provided for 
by the procurators beii^ directed to choose annually three 
of their number as a committee on applications for the be- 
nefit of the roll ; sumI, a^<f<fM:^d2xMfjf to theix xeport, the agents 
for the poor are regulated as to proceeding or not proceed- 
ing in the case. 

<< In Berwick, nearly the same course is prescribed, but 
with this addition, that if a report is made, and there is not 
a prcbabUA^fatisa, it is competent for the applicant to state 
his case to the clerk of the court for his decision. 

'^ Whatever irule maybe established on this subject, it is 
obviously very expedient that the court shall have power to 
deprive a litigant of the benefit of the roll at any stage of 
the proceedings, when his case does not appear to warrant 
his continuing to have that privilege. 

'^ Having submitted the foregoing details with respect to 
various points of practice in civil cases, we may dismiss the 
subject of criminal prosecutions with merely observing, that 
when these contain pecuniary conclusions, there does not 
appear to be any solid reason why, in addition to the pro- 
curator-fiscal's usual charge of two shillings and sixpence 
for his concurrence, the fees should not be regulated in the 
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same mftaner as in ordiiiaiy ci^ Bctimm^ only u thtgfiJM^ 
strictly speakings no sun in dispiite, the:oliarge slKydd wM 
be fixed in any case according to the mvybnt daimed, but 
the som adjudged ; and where the prosecution concludes for 
imprisonment^ or other corporal punishment^ accor 
the rates allowed in such class of civil cases^ as the 
in detenniiiing the caose^ may think proper to direct* . ", 
^ ^^'The above is the existing rale on this-enbjeet in Ihe 
countieis of P^b, Forfar^ Fife^ and some others ; ' vbA 
ihough' the practice is eMwhere very geiferal to itlloV 
higher fees in prinunal than in' civil cases, it does not oc^ 
cur to us that there $ie any suffii»ent grounds to waoant 
tUfl distinction*" -r 



.\ 
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Sunnnmuea cr lAbeU in 

■ 

Ik all cases under BOb* Sterling, where Decree passes in 
absence, no other sum is to be idlowed for exp^qses* than- 
what the obtaining a decree in the Small Debt Court would 
have cost, except in the following cases :«i- . , > 

Ist. Where the parties resida an.dijflfezent small debt dis- 
tricts at a distance from each othei^. . 
2d. Where the defender resides in a Small Debt District 
in which Small Debt Courts were not h^d'at.the time 
of raising the action. Or, 
Sd. In any case of a Procurator of Court. 
In these three cases the following sums' axe to be allow- 
ed:-— 



When sum under 1/. 
Fnan II. to 9L 10s. 



Bnwingths Froointor 
libd. . Fee. 

jfiO 1 010 1 
2 2 



jutWEmaoL 







In M$es ivlieie eUAxn froQi 80«« 
toM. - - 

wdupwafds 






o 
o 






« 6 
S • 



4 
7 





6 



10 



2 
8 6 

a 

7$ 
9 9 
10 



Iff tiie libel aeBfliiiCi of -lotfe duMi cue Aeet^ there 
will be allowed for each after aheet^ when 
claim fimn 8I.10i.toU - • jA)10 

Fran 5 to 151. - - ..016 

15 to 25* » * - 020 

U^tO . . •• - « J8 « 

to and upwards - - .030 

There will be allowed to the procnrator for the pursuer, 
in all actiop^ irbpr^ d»^^iM;N^;nvedeftad«l9t}w 
sued for a difibrent debt^ acharge for procurator fee on the 
iaftarf aninttiit agrffiaMft to the «bo¥e acale, and a third more 
fir the extjpa tiouUe $ but He additional allowance for draw* 
imfi the amnmens^ the cbacge for which is to be proportion- 
ed among the difihmit defSanden, aocording to the debts in 
whioh 4fc^ eie «espectii^7 foond UaUei 

One-half of the above aUewanees of procnrator fee to be 
«llMBed If the sniHmiWMi is eseented^ and the aaatter setded 
MeraeaHiog. 



FfT fiperjf CfW ^^ i^lM' 






^98 
19 
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If the libel is more ^liMl me jd^Qt^ theie will be 
allowed on account of the copy for each addition- 
al page of the pdnoipaliindMrjCU. f 
From 51. to 201. , ^ ^ 

From 80 and upwards, • • • 



5 
6 



Far entering Mimiatee^ eeehmoe efitamp imtjf^ 



in mee$ nrhere fom imder 18L 
85 and upwards 



^ J 
» 

.0 3 9 



Summonm of Smneifkig. 

Pnwiagthe 

Whensobject nnder 6L of yeariy tent, 

fiwt«|ieet . . - J0D 3 

JBaqti afiditional sheet • 1 

When rent SL to IW. fint sheet 4 

£adi additional sheet - • 1 ' ff 
When rent 18f* and nnder BOL fint 

sheet ^ . . ^ 7 i6 

fUu^ ai^tiooal sheet • .. - 8 .^ 

When xcpt 60/. and upwards, first sheet 10. Q 

Eacl^ additional sheet - 3 



Thwaiaur 



^ « 
« 6 



10 6 



When ihen judb mom ddbBdera AaB .cm soameBed fo 
remoTe firom a dififerent subject, procurator fee will be al- 
lowed on th^ j;p(;«l ^99WM: «f t](f jfi|ts^ jin4 i^ t^ 
eoLtra trouble, according to the class of sums as abore. 

1S.B. yhesMM a^T»4iatedtoheinMrfB<OTyity 
fte,ageMy, clerks, &c. &c. in all oasis. 9hMlJciMI0 t^th 
ses in absence, and no farther charge ip ho ffoAri mI 
when causes are litigated, the abeRiB jnafi am to be in fall 
finr Beceiving information, drawing snmmans, examining ex- 
tfculakms^ &c« and piocurator fee mlil ddbifes are given 
in. 
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Litigated Cauaee. 

Defences to be charged at the same rate as Kbek, 
' ' bUth ^or drawing and procurator fee 



ing Subsequent Papers. 



> . 



In causes nnder 51* 

'^ Itrst^bheet - - * . . £0 2 

■' £acU additional sheet ^ .- -.0 I 

WtooL SI. to 181.- 

First sheet • . . •026 

Each additional sheet - . . 2 

is;. to2fiL ...... 

First sheet . . . • 3 

Each additiMial sheet - . - 2 

25fc,tofi0/. .._:.. 

" Ebst'shee't ; . - r -^ . q 3 g 

,; Seamd slwet j- . . . 3 

Every other; .- - - - -^020 

Abore GOU 

' Hitst sheet • ^.~. « 056 

Secondshleet -'- • -*040 

* Eviery other - - - . 2 6 

But in allowing for subsequent papers^ the sheriff will only 
allow finr such number of pages as he thinks necessary. 

Procurator Fee in Litigated Cimeea. 

For evety interlocutor pronounced on the merits, . 

In causes undeir K. lOs. . . £010 

In causeii under 5{, ' .- . , 0, 2 6. 

Fromfi/. tol2& '^ - .. 4.0 

12tto26i ... . 6 Q 

28lto50/. . -/ . 7 6, 

£0/. and upwards . ' . 10 6 . 



i 
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The above aUoitaiices for diftiving sitbfle^neift paperB> 
and procurator fee^ to be in fall of procurator fee and for 
eterkfl ; and every account of expenses given in must state 
explicitly the import of the interlocutor for which the 
dhaige is made^ e. g. decerning, dsBoihneingj Mowing 
proof, adhering to a former iniertocuior, or adddng a 
f^Mming peiikon and aneuf^ 4rc. • - - 

• Incidental orders regarding the pleadmgs, pxodttctions^ 
or procedure, and interlocutors prononnced on appeal, not 
to be chaiged as interlocutors (m the merits. And in mo- 
difying accounts of expenses, the sheri^ will judge whether 
any charge should be made on account of interlocutors aL 
lowing additional proof, or whether any charge should be 
allowed the petitioner's' procurator for a petitioti refusiid 
without answers, in case of the petitioner being ultimatefy 
found entitled to expenses* But in no case is any dhiig^ 
to be made by the respondent's procurator for an int&Aodti^ 
tor pronounced on advisu^ a reclaiming petition Without 
answers* ^ 



AUending Proofs and Ewamination ofPartiee. 



• 


r • « 


ET^rrotlMir 




^liM]HNir» 


itttt. 


In cases nnder 52. Talne 


^26 


1 6 


.. 5 to 12 


3 


2-0 


12 to 26 


3 


2 6 


,. _ 26 to 60 


6 


3 


' ' ' 50 and upwards 


6 


OS 6 



By the first hour in n^eatat the fiist;hour of each party's 
proof, and not the first hour of each sederunt, unless the for- 
iner sederunt lasted at least 6ix hours* .And in order to sfiew 
the length of each sederunt, the' commissioiier is to mAtk 
the length of time the sederunt. lasted, otherwise, in'modi<^ 
fying the account of expenses, only one hour to be allowecll 
When the proof is not taken at the procurator's place of 
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jnfidi&m^ % ihixA mote ef tke atovs i»tw to-.beiDtfWiBd, 
WBidw txaTeUiBg expeoB^tf* 

▲tteadanoe 9t vkitatiflBfr or ixiqMotiolu to- topaid hf tkt 
hdpTi at tke aama late aa for the §f&qmi kenr of fiMfiini 
aaoli fltfiarato oiaMy wbathev i»towB er o ^ wrtiyy . and- that 
axalnm of oairsUiag ohaigear 

B7 actendaace^ it la^alifRigFa aadrwfand' cka-attaMkaioa of 
Uia iwidaiatcii hilfciaH^ Mid nnt tlw altnadiaici of a oloA. 



Petitinna for i^mgtratioBfl, and other munsuoy sictiiom^ 
obtaining pocnniary conclMioMj areia all steps of proooM 
to ho ohacged at the mto allowed finr ordiaary actioasi for 
wanoof ^ Aiae oxtont^ exoept whea- tho poooaiaxy ooa* 
okifM ia the petitua^ ia for a raadoai claim of daaugeai 
ia wlaokoaiB^ whaa cither party is fooad eatitlod to oa* 
peases, the charge will be remilated aocordinigr to sack of 
the above rates as the sheriff shall direct. 

la petitions for lawbuxrows^ loosing, arrefitment, 
or other similar application, there may be chaig- 
ed for drawing aad procurator fee - £0 B 
IhsMnag afidanta^ or oaths of verity, for first 
' sheet « - 41 . 2* 

)f or eyery o<hef • ^ - 16 

]fro i^rocurator fee. 
Wrking for letters in supplement • 2 6 

Whea asaolodiiig fov ibi^^risoattioatv ov othea 4 o s|wa >l 
faaJshiaaat, aie in- aU ato^ of ptfkoestf to bo chaiiged ao« 
aiOidini taiho aoim idkanad » siMh alasa tf nrfcsiy 9^ 
tiias^ fta the sMffyia flilrwaiMaM Omtmrn^m^iUA 
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proper ; and when amUmmig pecuniary cooolunoiis, are to 
be regulated in the fame manner as in ordinary aotionfl. 

Pxocoxator-FiMaly for biff eonciuMaee M^ 9 6 



Writing a letter connected with a pr oea o g ^ and wudw e d 
neeesfaiy by the place of leaidenoe of tli» paity ^ or etber 
special canae assigned* 

la cases nador 5iL w • « J g mt « i , 

Aaadnaderld - 10 

18to26 • * - 1 « 

85 and upwards 1 « 2 

N. B.«*I>ecioe8 iaoksonoe Mttogoontfiarnndom simis 
of expense^ bat the expenses to be preyioosly taxed by the 
abow table. 



R&ising and CwfifkMng LiUgenee. 

Protesting bills^ whether foreign or inland, and extending 
pfote0t« 

If snmndderf/. 

a;, and ander 12 

12 25 . 

25 50 - » ' 

80 100 - 

100 Ifad upwards - * 



£0 


1 


« 





s 


Q 





8 


< 


A 


S 


« 





4 








5 
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Ageneg in getting Protests Recorded, or Decrees Eaftract^ 
' edi and charging tkereoHy and recovering payment in 
consequence. 

If 0am nnder 51. - - ^0 2 6 

If 57. and under 25;. - * - 5 

If 25 and nnder 50 - - » O 

If50 and under 100 - - 7 6 

If 100 and upwards - . 10 6 

" Bnt if payment is not recovered' in consequence 'of the 
ihaige^ and farther diligence' is thus rendered necessary^ 
itaily half of the above allowances to be charged. 



Agency for arreslmg Ihibtor^i effkcts. 



I » 



When debt under &L - - ^0 13 

under 12 - - -0^6 

12 and under 252. - 3 6 

26 and upwards - 5 



4gP^ M cattsing eofecfite poinding of the Debtor^s effbats 

on Sheriffs precept. 

Wiitn debt und» 5/. - • . 2 4) 

5/. and nnder 122. - -036 

12 and under 25 - -050 

25 and under 50 . . 7 6 

50 and upwards « * 10 6 

This charge to include all trouble for making application 
for warrant to roup^ making report of poind^ and getting 
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the acconnt modified.— -The drawing up article ^ rw|p ifl 
not properly the doty of procurator, qua procuraiarf but oC 
the person who has tiie charge of the roup, and who aceereU 
ingly is allowed a per eentage sufficient to cover- all his 
trouble. 



Agency in (AkikikigHimiing m Captkmf m^ camkig 
^ emcute poinding of deUor'8 effects on^ormitngi. o/ta^ 
prAending Mb pereon on Captwn* 

When debt under 61. 
6U and under 12 
18 and under 25 
25 and under 50 
50 and upwards 



as m 


- 5 

7 

10 

15 

- 1 I 



9 
6 




JMtibUkm. 







Agency in obtaining and executing Inhibtticiu 

For sums under 50/. « . « £0 B 

When 50;. and under 100 • « 7 9 

100 and upwards - • 19^ 8 



Procurator fee and agency in raising brieves, and eoodnct- 
ing general servicesy and retouring. 
Rabing brieve, drawing claim, and retourifig . £0 10 
Procurator fee • ... 10 6 



Special Serviees. 






When annual valne under 502. 






Drawing claiiB, first sheet . - 


£0 S 





Every other sheet 


3 





Ag^cy, obtaining brieve and retouring 


5 





Procurator fee, attendii^ service 


10 


6 


2b 







6 





3 





10 


6 


10 


6 


6 





9 


•0 


1 


.0 


0.10 


• 



9iW APPENDIX. 

; ; Vfh^^ fiOf^ and imd^ 100^ 

^ypqey ^-pblt^finiilg bvieve and ratoasti^ 
Procurator fee, attending service 

When 100/. and nnder SOW. 

BkMy ellMrdt^t > - - 

Agency, obtaining brie^ Hftd teUtaxklg 
l^rofunitar fee^ttending service . • 

'\ ^1^^ annual valoe is 2001 and upwards, there miiy be 
cpacged^s. for each additional 1002. for agency, foe raisiog 
ud fetouring, until the value amounts to 1000/^ ; a^d for 
every additional 100/. above 10002. 2b* 6d« to be allowed 
for agency in raising and retouring. But the charge of 
agency for raising and vetoari^^ never to exceed Bi. Bs. — 
The procurator fee for appearing at services when annual 
value adkHtthM to lOCKM^' or upwards, II l3. 
^) Hke iXiOve allowance for drawings, agency, abd tetour- 
ftg/ire^Viot to be charged when the business }s doikdby a 
l^ril^i^ t9the signet or agent before the Court of Session. 



Edicts of Curatory and Summonses fqr giving up Inven* 

-•-■•''•■''''"'••• '/ ' ' tories. 

* ■ « * 

fb Siei^detilOOl. dttttdng edict or summons, 
«) aiM f/i^urator fee ' . . jfiO 11 

In cases of lOO;. and under 500/. * 110 

In cases of 500;. and under 1000/. - 1 12 

In cases of 10002. and upwards - 2 2 

Hklf 6F the above sums to be allo^ved for the ediet or 
tftmlboii^, and half for procurator fee. 

o i\ i) . 
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Df awing JudicM Invefit&ries. 



£0 


d 








9 





9 


^ 


« 





4 








1 


6 



WhsMptOfestj voder lOOL fisst 
E^txy otiier 

lyhci^iOQl atid ttpwwidl^ fint sheet 
Ev€ty other 

Copies of states or accounts per sheet 
Notarial copies of any writing to be' produced in 
process^ for each sheet - 10 

The agent or other p«P8eftha^riiH(;cl^MS® ^ ^ ioupf»ikk% 
place in oooseqaenoe of the Sheriff's waitaat^ 

The person who has the charge of the ronp^ mid of «<fl# 
looting the proceeds^ will be held liable for the amount of 
the ronpM.poll, and wiU be^ allowed for Us ttrnddeaaAiag 
when the amount of tJiASHHip.coU M-onder 10^. £0 7 6 

When above lOL he will be allowed for the proceeds at 
the rate of 2^ per cent^ if fov ready maney^ but if on cie- 
dit, 5 per cent, will be allowed upon the amount of the pro- 
ofede. 

. He i»not to be allowed any thing for diJiktriag up adyer* 
ttisementi and articles of roup^ but will be aflowed mU hii 
disbursements orexpeases i sucdi as printJiij^Miviarttsements^ 
a^d 0aying beU-man in tctwn, &o« &e. Up witt.abo,.when 
t^e 4eb^^s above 90A be.aUowe4.76< 6drelr fis^ for M^dhrk^ 
af the SJieriff may think proper. 

p r' ,- ♦ "^ 

The auctioneer will be allowed, when the amount 
. of theroup*rQUituaderlO( • . .£0 .£^ 

When it is abe(ve lOL and if the roup does not last 

three hours . . 7 6 

If it lasts from three to five bours ; « 0.10 6 

Five hours or upwards - - I 1 

2b2 



Fi.00 4 /f7/ 



s"> 



n 



NOTE. 



=T*= 



It Mas fciie intenlioii of the Author to have appended^ in 
like ibaimer, Fonns of the different Writs, iUastrative of 

. tlje duties devolving; upon Sheriffs in the returning of Ju- 
x^ tp the Exchequer, Justiciary, ^ Jury Courf s^ i|s 
at present in use ; but such being entirely official mat- 
tes^ and ^ their presoriptiaap are deaunstratire of their 
'object^ and £UI fo be ttterally responded to, precedents 
tan be of little or no utility, while they would have re- 
quired more copious excerpts and explanatjons^ to irepder 
them intelU|pib^^ to .the generality of readers^ tim is com- 
patible with IkM »»ture oi thi9 w^fc 



t • 
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